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PARTXAL CONSENT DBCREE 

WHEREAS, the United states of America ("United States"), the 

Commonwealth of Massachusetts (the "Commonwealth") and the State 

of New H"pshire ("New H .. pshire·) have filed a complaint against 

the defendants in this action with respect to alleged releases 

and threatened releases of hazardous .ubstances at the cannons 

Engineering Superfund .ite. at Bridgewater and Plymouth, 

Massachusetts, at the Gilson Road Superfund .ite in Ha.hua, New 

Hampshire and at the Tinkh .. •• Garage Superfund .ite in 

Londonderry, New Hampshire, 

WHEREAS, the four .i te. are allegedly linked by virtue of 

the common factual nexus that wa.te. initially were delivered to 

tl\~ Bridgewater site where .000e of th. wast •• w.ra allegedly 

cOllllingled and all.gedly .hipped to the Plymouth, Ifashua and 

Londond.rry .it •• , 

WHEREAS, the all89.d r.l.a... or thr .. t.nad r.l..... have 

r.quired and ~y requir. r •• pons. action. by the 9overna.nt. and 

by pe~ ... oth.r than the 9ov.rna.nts and bav. cauaed and will 

caua. property 4_ge , 

WHEREAS, the d.fendants bav. previously undertaken r_oval 

actions with r •• pect to the 8ridv.vater and Plyaouth .it.. and a 

prad •• i9ft .tudy with r •• pect to the Londond.rry .ite, 

.' 
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WHEREAS, the parties agree that it is in the public interest 

and the interests of the parties for this case to be resolved at 

this time, notwithstanding the ri.ks •• sociated with the 

agreements contained herein, without protracted litigation, 

before the taking of .ny testimony, and without the admi.sion of 

any issue of fact or law; and 

WHEREAS, the parties have agreed to the .ntry of this 

consent Decree; 

NOW, THEREFORE, it is bereby ORDERED, ADJUDGED and DECREED: 

1. JURISDICTION AND VENUE. For th. purpo.e of entry and 

e~orce •• nt of thi. Con.ent Deer.. only, thi. court b •• 

jurisdiction over the .ubject .atter of th ••• actions pur.uant to 

28 U.S.C. II 1331, 1345, 42 U.S.C. I 6973, and 42 U.S.C. II 9606, 

9607, and 9613 (b) and pend.nt juri.diction over the clabs 
I 

ari.ing und.r the law. of ..... chu •• tts and H.w Saap.bire. Thi. 

court also baa per.onal jurisdiction ov.r the d.f.ndant S.ttling 

Parti .. -160 are aipetori .. to thi. Couent Decree, and who, 

.olely for purpo.e. of thi. COn.ent Decree and the underlying 

coaplaint., hereby vaive all objectiou and def ..... that th.y 

.. y have to the jurisdiction of the Court or to venue in thi. 

Di.trict. Venue i. proper in thi. di.trict. 'lbe Settling 

Partie., by their .i~-~ .r.. on thi. Con.ent Decree, acknowl.dg. 
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•• rvice of proc.ss of the complaint. in this action and expressly 

waive all obj.ction. to .ervic. of proc.... With respect to 

.atter. oth.r than jurisdiction and venue, nothinq in this 

paraqraph .hall be con.tru.d to limit or otherwi.e waive rights 

reserved in oth.r paragraph. of this Con.ent Deere •• 

2. DEFINITIONS. As used in this Con •• nt Deere., the following 

terms .hall have the following .eanings: 

• • 

A. BEA .hall .ean the united State. Enviroftll.ntal 

Protection Ag.ncy. 

B. 

c. 

Commonwealth .hall mean the Commonvealth of 

Ma.sachusetts and it. Departaent. and Agencie •• 

lev Rampshire shall .ean the state of Hew Hampshire and 

it. Departaents and Agencie •• 

D. 'AU. 8hall .ean the co..onvealth of .... achusetta and . 
-~ £be state of Ifev Baapshire. 

B. Apprppril1;e 81;a1;e .ball _an that .tate in which • 

referenced .ite i. located. 

.~ 
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F. Settling Partie. .ball .ean the Parties listed in 

Appendix A wbo bave executed the Signature Page of this 

consent Decree, including the Londonderry owners, the 

Tinkhams and the Londonderry Apartaent Complex owners. 

Settling Partie •• ball include the Plyaouth owner., but 

only with respect to the teras aet forth in the 

following paragrapbs herein: paragrapbs 1, 2, 4, 10, 

22, 23, 24, 26, 27, 28, 31, 32, 36, 38 and 40. 

G. Londonderry OWners .ball aeon those Settling Parties 

listed in Appendix A, Section 2 under the beading 

H. 

-Londonderry OWners.-

Tinkhams .ball .ean tho.e Settling Partie. li.ted in 

Appendix A, Section 2(a) under the beading -Tinkham •• -

I. Londonderry Apartment CQllPlex owner. .ball .ean tho.e 

Sattl!n9 rartie. listed in Appendix A, .ection 2(b) 

undir tbe beading -Londonderry Apartaent Complex 

J. Plyaoutb oynerw aball aeon tho.. Sattling Partia. 

li.tad in Appendix A, Saction 3 undar tha baading 

-Plyaouth OWners.-
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• • 

K. Appropriate Site OWners .hall .ean, with respect to the 

Plymouth .ite, the Plymouth OWners and, with respect to 

the Londonderry .ite, the Londonderry OWners. 

L. Plaintiffs ahall •• an the United States, the 

Commonwealth, and Hew Hamp.hire. 

M. Parties shall .ean Plaintiffs, Settling Partie. and_the 

Plymouth OWners. 

H. CERCL6 ahall •• an the comprah.n.iv. Environmental 

Respons., Compensation, and Liability Act of 1980, as 

amended, 42 U.S.C. II 9601, At ~ 

o. JGA or BCM. ahall a.an the Solld Waate Diaposal Act, 

aa am.nded, 42 U.S.C. II 6901, .t ~ 

P. K£t .hall .ean the .ational Contingency Plan 

pr~u19ated purauant to ClRCLl I 105, 42 U.S.C. I 9605, 

--.041fie4 at 40 C.P.R. Part - 300, including any 

.. endaenta thereto. 

Q. Hlzlr4qu. Sub.tlne.. ahall .. an any .ubatanoe .eeting 

the definition of: (1) -hazardoua aubatance- under 

section of ClRCLl, 42 U.S.C. • ""<01(14) f (2) 
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• 

Wpollut:ant:w or -cont:aminant:w under Sect:ion 101(33) of 

CERCLA., 42 U.S.C. I 9601(33), (3) -hazardous vaat:e" 

under Sect:ion 1004 (5) of SWDA, 42 U.S.C. • 6903 (5) J 

-solid vast:ew under Section 1004(5) of SWDA, 42 U.S.C • 

• 6903(5); (4) -hazardous .. t:erial- under K.G.L.A. c. 

21E, I 2e; (5) -hazardous vast:e- under H.B.R.S.A. 147-

A:2,VXI and H.H.R.S.A. 147-B:2,VIIJ or (6) -hazardous 

material" under H.H.R.S.A. 147-B:2,VXII. 

R. Massact,YsettsSite, .hall _an t:he Cannon. Engineering 

Cerporat:ion Superfund site. at Bridgewater and 

Plymouth, Massachusetts • 

s .. Kew Hampshire Sit:., shall .ean the Gilson Road 

Superfund site at Hashua, Rew Raapsbire and the 

Tinkham's Garage Superfund site at Londonderry, Rev 

Rampshire. 

~. Cannons Site. .hall .ean, collectively, the 

-- "s .. chusetta .ites and the Rev Supshire .ites. 

u. "cordoC Dlcisipn (WRODW) 8ball ..an tbe BPA Ilecord of 

Decision relating to any of the cannons Sites and all 

attac~ents thereto. 



\ 
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• 

v. Site Remedial Design/Remedial Action Plan (RRD/RA 

PlanR ) shall aean the plan developed by EPA, includinq 

all of its attachments, which describes studies, plans, 

rem.dial actions, and operation and .. intenance 

activities, including post-r •• edy aonitoring and 

.aintenance, to be undertaken at and around the site, 

and includes all studies, plans, standards, 

specifications, drawings, and other docuaents approved 

or developed by Plaintiffs 'pursuant to this Consent 

Decree. 

w. Response Action ahall aean all work and other removal 

or remedial actions required at a site by this Consent 

• Decree, including the RD/RA Plan or R_oval Plan for I 

the .ita. 

x. united state. .ball aean the United State. on behalf of 

BP& .. and, with re.pect to paraqrapb 26 herein, on behalf 

_of the United state. Departaent of the Interior (WDOIW) 
0_-- ....... 

and the Rational Oceanic and Atao.pheric Adaini.tration 

Por purpo ... of thi. Consent Decree, the 

.United State.w llball not include the Departaent of the 

Ravy. 
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3. PARTIES BOUNp. This Consent Decree shall apply to and be 

binding upon the Parties to this action and upon their employees, 

officers, successors, and assigns. '!'be Settling Parti.s shall 

provide a copy of this Consent Decre. to each contractor and 

subcontractor retained to perfora work conteaplated b.rein and to 

each person representing the Settling Parties vith respect to a 

aite or Response Action, and shall condition all contracts and 

subcontracts entered hereunder upon compliance vith the terms·and 

conditions of this Consent Decree. Any change in the ownership 

or corporate status of a Settling Party shall in no way alter 

that Settling Party's responsibilities under this Consent Decree. 

Each Settling Party ahall provide a copy of this Consent Decree 

to any subsequent owners or succe.sors of the Parties • 

• 

". EFFECT OF SETTLEMENT. '!'bis Consent Decree vas negotiated at 

arms' length and executed by the Partie. in goo4 faith to avoid 

further expen.ive and protracted litigation and i. a .ettl .. ent 

of clailla which vere vigorou.ly conte.ted, denied and di.puted as - . 

to vali4ity,~- liability and .. ount. fte Plaintiff. and the 

Settl1n9~ Parti .. agree that neither tIli. Consent Decree, nor any 

part bereof, nor the entry into, nor any perforaance under thi. .: 

Con.ent Deer .. by any of the Settl1n9 Parti .. , &ball constitute 

or be construed a. a finding or adai •• ion or acknovledg .. ent of 

tile factual or legal allegation. contained in tIli. Con.ent Decree 

or in the complaint., or of any liability, faul~ - wrongdoing, 



cannons Bnc)ineering case Consent Decree Page 9 

or evidence of such, or an admis.ion of violation of any law, 

rule, regulation, or policy, by any Settling Party or by its 

officers, directors, _ployees, agents, successors or assigns, 

nor shall this Consent Decree nor any perforaance bereunder by 

any of the Settling Parties create any rights on behalf of any 

other person not a party bereto. Bach of the Settling Parties 

expressly reserves any and all rights (including any right to 

contribution), defenses, claims, demands and causes of action 

which each of them may have with respect to any aatter, action, 

event, claim or proceeding relating in any way to the cannons 

Sites against any person other thpn the Plaintiffs, ell:cept as 

expressly provided in this Consent Decre.. Settling Parties, 

individually and collectively, do not admit, accept, concede, or 

adknowledge the determination., allegation., finding. of fact, if 

any, and conclusions in this Consent Decree or in the complaints 

filed in this action and specifically reserve the right to 

contest any such determinations, allegations, findings, .xcept in 

any proceeding to enforce Settling Parti .. • obligations pursuant 

to this COnsent Dacre •• 

5. INCORPORATION or pocgMENTs. All appendice. and attacbJlents 

to this COn.ent Dacre. and any and all reports, plan., 

.pecifications, .chedule., and oth.r d0C\m8nu required by the 

teraa of this Consent Dacree and approved or developed by EPA 

and/or the States in accordanc. with the provisions ,,~ ·.~ls 
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Consent Decree (includinq it. appendices and attachments) are 

incorporated into this Consent Decree and enforceable under it. 

6. PAYMENTS BY SETTLING PARTIES AT 'l'BE IIUBOA AND PLYMOUTH 

SITES. The Settlinq Partie. shall pay the Plaintiffs an amount 

(the "Cash Payment") equal to $17,920,000 with re.pect to the 

Nashua site on or before the thirtieth day after entry of this 

Consent Decree. This Cash Payment i. compri.ed of 4 component.: 

A. $15,263,000 of the Cash Payment represent. payment with 

respect to all past cost. incurred prior to January 1, 1988 and 

anticipated costs to be incurred after January 1, 1988 up to the 

$1~.129 .illion expected future co.t. at the lIa.hua .ite, 

B. $500,000 of the ca.h Payment repre.ent. payment of a 

premium with re.pect to any liability that .. y .ri.e at the 

Nashua aite _ prior to the expenditure of $12.129 .illion in 

respon.e coatil .t -the aite after January 1, 1988 •• the re.ult of 
.--==-~ . 

pre.ently unknown condition. or inforaation concerning the Na.hua 

aite that beco.e known prior to certification pur.uant to Section 

122(f) (3) of CBRCU or •• the ruult of pre.ently unknown 

condition. or inforaation concerning the .ite th.t becoae known 

after certification pur.uant to Section 122(f) (3) of CZRCLA, 
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C. $1,957,000 of the Cash Payment represents payment of a 

premiwa with respect to any response cost expenditures ariaing 

from presently known condi tiona which are incurred after the 

expenditure of the first $12.129 .illion in response costs 

expended at the Nashua ai te after January 1, 1988, up to a 

maxiaum of $19.0 million in total reaponse coats incurred after 

said date: and 

D. $200,000 of the cash Payment repre.ent. payment of a 

premium with respect to any liability that aay ari.e- at the 

Nasbua aite after the expenditure of the $12.129 .illion expected 

respon.e coats but prior to the expenditure of $19.0 .illion in 

response costs at the .ite after January 1, 1988 a. the result of 
, 

presently unknown conditions or inforaation concerning the aite 

that become known prior to certification purauant to section 

122(f) (3) of CERCLA or aa the reault of preaently unknown 

conditiona or inforaation concerning the .ite that becoae known 

after certifi~tion pursuant to section 122(f) (3) of CERCLA. 

B. ft.-- papenb required by thi. paraqraph ahall be .. de in 

accordance vi th the procedure. .et forth in paraC)raph 1'. Rone 

of the .. ount. con.ti tutill9 the ca.h .. yaent .hall be con.trued 

a. fine., penaltie., or .anctions. Upon receipt by the 

Plaintiff. of the caah Payaent, BPA and Rev Reap.hire vill 

~ertify the completion of SettlillCJ Partie.' re.ponaibilitiea 
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under this Consent Decree with respect to the Nashua site aubject 

only to the limitationa aet forth in paragraph 26. This 

certification is not the certification of the remedy referenced 

in section 122(f)(3) of CERCLA. 

F. Payment for Past Cost. at Plymouth Site. '!'he Plymouth 

OWners ahall pay EPA $935,000 for paat costa incurred at the 

Plymouth site. This payment ahall be aade in three in.tallment. 

over a period of two yeara as followa: $467,000 within ninety 

days of the entry of this Consent Decree; $155,834, together with 

interest thereon, one year from the date of the initial pa~ent; 

and the balance not later than two yeara fro. the date of the 

initial payment. Interest at the MK rate ahall be paid on the 
• 

ou~atanding balances and ahall accrue froa the date of the 

initial payment. The payments required by thia paragraph ahall 

be made in accordance with the procedures aet forth in paragraph 

19. Failure to .. ke tbely paywaenta under thia aubparagraph 

ahall aubjec1;~the Plyaouth ownera to the atipulated panaltiea aet 

forth in paragraph 24 herain in addition to auch other penaltiea 

a~d .anc:tloft8 a. ..y be authoriaed by law, including the 

impoaition of liene purauant to CDCLA and .tate lave .oreover, 

if any payaent required to be .. de under thi •• ubparagrapb ia 

more than forty-five (45) daya late, the United states .. y, 

aubject to the diapute reaolution procedure. of paraCJraph 23, 

th_ •• upon .ake de.and upon the Plymouth OWnera for buDediate 
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payment of .11 sums that would otherwise be due sub.equent to the 

late p.yment in -que.tion. 

G. Letter of Credit for"Potenti.l Future CoatI .t Plymouth. 

Within ninety (90) days of the entry of this consent Decree, the 

Pl.ymouth owner. shall furnish an irrevocable letter of credit 

valid for up to $120,000" for payment of remedial designs, 

remedial actions and removal .ctions perforaed .fter the 

effective date of this con.ent Decree .t or in connection with 

the Plymouth sit., but not for payment of oversight costs, .ite 

•••• ssmerit. or other studi.s not perforaed .s p.rt of remedial 

designs or remedial .ctions at the .ite. In the evant th.t EPA 

incurs response costs for s.id respon ••• ction.," EPA .h.ll notify 

tba- Plymouth owners of its intention to dr.w upon the letter of 

credit. Thirty (30) d.ys .fter i.suance of .uch notice, .ubject 

only to di.pute re.olution procedures invoked during .uch period, 

EPA .. y dr.w upon this letter of credit prior to uaing any 

.ource. of fund. th.t .. y otherwi.e be av.ilable to it. In the 

event that B~ deteraine. that no further expenditure. for .aid 

re.ponse-~aCtions at the .ite are nece •• ary, or, if BPA fail. to 

i •• ue a deci.ion on •• id re.ponse actions within two y .. r. from .~ 

the effective date of this Consent Decree, the Plyaoutb owner.

obligation tofurni.h a letter of credit .hall be terainated. If 

EPA deteraine. that an Dount Ie.. than '120,000 i. nece •• ary for 
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said response actions, the Plymouth owners obligation to furnish 

a letter of credit for the balance .hall be terminated. 

B. Ifotification of Response Action. and co.t Accounting. 

Xn the event EPA determines that further response action. at the 

Plymouth .ite will be necessary, EPA will t.aediately notify the 

Plymouth owners of such determination and provide documentation 

supporting such determination. EPA .hall also provide the 

Plymouth owner. with a comprehensive accounting of all cost., 

including projected cost., a •• ociated with any further response 

actions described in subparagraph i.E above. 

7. PERFORMANCE OF RESPONSE ACTIONS BY SETTLING PARTIES • 

• • 

A. PerfOrmance of Relponle Action. at Londonderry. 

Bridgewater and PlymOUth site •• The SettliDCJ Partie. .hall 

finance and perfora the Response Action. at the Londonderry, 

Plyaoutb, and Bridgewater .ite. in accordance with thi. Con.ent 

Decree and 8ball finance and perfora operation and .. intenanee to 

the extent -- required by thi. COnsent ~rH, inclUdiDCJ any 

Operation and "intenance Plan8 approved or developed by 

Plaintiff. pur.uant to the Londonderry site and Bridgewater site 

BOlD Piau. All work to be perforaed by the SettliDCJ Parties at 

the Londonderry, Bridgewater, and Ply.outh .it.. .hall be 

arforaed in a aanner ~:. .. ;.. .... con.i.tent with CERClA and, to the 
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extent practicable, with the Rep. The work to be performed at 

the Londonderry, Bridgewater, and Pl)'1louth sites shall be as 

follows: 

(i) The Settling Partie. agree to rinance and perform 

the Londonderry site RD/RA Plan contained in Appendix B. It is 

understood by the Parties that EPA has propo.ed to adopt certain 

modifications to the Londonderry ROD pur.uant to the Proposal. to 

Amend the Record of Deci.ion, attached hereto a. Appendix C, 

subject only to public co_ent or information or analy.es not 

previousiy known or available. In the event that EPA, in 

consultation with Rew Hampshire, .edifie. the Londonderry ROD as 

the result of the Proposal to Amend the aecord of Deci.ion, the 

Lolldonderry RD/RA Plan will be .edified accordinvly and the 

obligations of the Sett~ing Partie. under this COnsent Decree to 

perform and finance response actions at the Londonderry site a. 

set forth in the RD/RA Plan as .edified shall continue in full 

force and effect notwithstandillCJ such aodificatiollS. In any 

event, tile j~tt11n9 Parties re.ain obligated to achieve the 

perfomanoeatan4ards .et forth in the Londonderry .ite ROD. In 

the event tIlat .ettliftCJ Parti .. invoke tile Dispute _olution 

.echani.. .et forth In paragraph 23 of tIlis COnaent Decree with 

respect to EPA' s proposed .ocSificatlollS to the RD/RA Plan, review 

under sai4 Dispute .esolution _chani.. aba11 be based on the 

Ad.Jp~-!._~ __ .;ive .ecord. 
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(ii) With respect to the performance of the 

Londonderry Site RD/RA Plan, the Tinkhams shall, in the first 

instance, be responsible for perforaance of that portion of the 

Londonderry Site RD/RA Plan designated as the -Derry POTW 

connection Work.- Settling Parties other than· the Tinkhams shall 

not be responsible for perforaance of said Derry POTW Connection 

Work or payment of any fines or penalties imposed with respect to 

the Derry POTW Connection Work pursuant to paragraph 24 of this 

Consent Decree or otherwise imposed by law. However, Settling 

Parties other than the Londonderry Owners ahall become 

responsible to perform said Derry POTW Connection Work upon 

receipt of sixty (60) days notice from BPA following a 

dfteraination by BPA that the Tinkbama are unable to complete 

aaid Work. In the event that the Settling Parties other than the 

Londonderry owners become obligated to perfora aaid Darry POTW 

connection Work in accordance with this paragraph, BPA and tho.e 

Settling Partiea ahall establiah a autually agreeable achedule 

for parfor.aDCe. lfotwith.tan4ing any other proviaion in this 

conaant --Decree, Settling Parti .. other ·than the Londonderry .-.- ,.. 

ownera abell, in the evant that .. i4 Settling Parti .. receive 

notice of their rupona1J)ility to parfon the Darry POTW 

connection Work pursuant to thia paragraph, bave the right to 

recover fro. the Tinkh... all costa incurred in parforaing auch 

POTW connect!.;... .."'.". 
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(iii) with respect to the performance of the 

Londonderry Site RD/RA Plan, the Settlinq Parties, other than the 

Londonderrz owners and the Tinkh .... hall, in the fir.t in.tance, 

be responsible for performance of all work provided for in the 

Londonderry Si te RD/RA Plan other than that work d_cribed in 

subparaqraph 7.A(ii) of this consent Decree. The Londonderry 

owners and Tinkhams shall not be responsible for performance of 

the other Londonderry Site RD/RA Plan work or respon.ible for any 

fines or penalties imposed with respect to the other Londonderry 

sit .. RD/RA Plan work pur.uant to paragraph 24 of this Con.ent 

Decree or otherwise imposed by law. However, Tinkhams .hall 

become responsible to perform .aid other Londonderry site RD/RA , 
Plan work upon receipt of .ixty (60) day. notice fro. EPA that 

the Settling Partie. other than Tinkh ... and the Londonderry 

owners are unable to complete .aid work. In the event that the 

Tinkhama beco.e obligated to parfor. .aid other Londonderry site 

.olD Plan work in accordance with thi. .ubparagraph, EPA and 

Tinkb... ab~l e.tabli.b a .utually agreeable .Cbedule for 

perforwa_~c-,.lfotvith.tanding any other provi.ion in thi. Consent 

Decree, .,inkh ... , in the event that they receive notice of their 

re.pon.ibility to perfora the other Londonderry Site RD/RA Plan 

work pur.uant to thi •• ubparagrapb, .ball bave the rigbt to 

reCOVer fro. the Settling Partie., other than the Londonderry 

Apartaent Complex OW!" -::.., u~l co.t. incurred in .. _~·ror .. lng .uch 
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other Londonderry site RD/RA Plan work. The obligations of this 

subparagraph are governed by the Londonderry site Participation 

Agreement between the Settling Partie. at the Londonderry site. 

(iv) The Settling Parties agree to finance and perform 

-the Bridgewater Site RD/RA Plan contained in Appendix D, bereto. 

The Settling Partie. shall achieve the performance standards set 

forth in the Bridgewater site ROD or any amendment thereto. 

(v) If the EPA subsequently determines that the 

Londonderry or Bridgewater RD/RA Plans or their bpl_entation 

does not result in the .atisfactory achiev .. ent of the 

performance standards in the respective .ite RODs or does not 

adure that buman beal th -and the environaent are adequately 

protected at the respective .ite, or if the Partie. otherwise 

aqree, the EPA, in consultation with the Appropriate State, 

con.istent with the provi.ion. of CERCU and the IICP, _y.odify, 

add to or otherwi.e chanqe the re.pective RD/RA Plan. EPA'. 

deci.ion 8ba~1 be_binding on the Settling Parti .. , un1 ... they 

invoke ~_~i.pute re.olution .. chani •• in paragraph 23. %n any 

auch diapute, the Court ahal1, with reapect to all iaaue. for 

which it ia appropriate to do ao under CBRCLA or the 

Admini.trative Procedure Act, 1i.it ita review to the 

Admini.trative Record. 
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(vi) The Settling Parti •• agr.e to finance and perform 

the Plymouth Site R_oval Plan, a ••• t forth in Appendix E, 

hereto. To the extent that Plaintiff ••• ek to .edify, add to, or 

otherwi.e cbange th. Removal Plan .et forth in Appendix E, .ucb 

change. .ball be agre.d upon by EPA, th. Appropriate state and 

the Settl ing Partie •• In the event that agr._ent cannot be 

reacbed, EPA shall notify the settling Partie. of it. po.ition 

and the Site Removal Plan .ball be .0 .edified. In the .vent 

that Settling Parties invoke the Di.pute Re.olution .ecbani.. .et 

forth in paragrapb 23 of this Consent Decr.e with re.pect to 

EPA'. proposed m04!fications to the R_oval Plan, review under 

said Dispute Resolution .echani.. .hall be ba.ed on the 

Administrative Record • 
• • 

B. Payment of Bridgewater« Plymouth and Ipndpnderry Site 

Oyerlight CPlt •• Th. SettliDC) Partie •• hall re1abur.e the 

Plaintiff. for all co.t. incurred by Plaintiff. in connection 

with the review or developaent of plana, reports, and other it_. 

an4 the ovezwight of work on the Bri4gewater, Plyaouth an4 

Lon4o~·· .it .. pur.uant to thi. COna.ent Dacree, provi4e4 

bowever that Settling Parti.. ahall not be obligated purwuant to 

thi. Conaent Dacree: at the Bri4gewater .ite, for ncb oversight 

co.ta in exce •• of ten percent (lOt) of SettlincJ Partie.' co.t. 

incurreci in performance of the Bri4gewater .it. ...pons. Action 

or $505,011, whichever i. CJreater, but in no ~·~nt .hall settling 
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rarties' liability for oversight costs exceed 12.5' of actual 

costs incurred in perforaance of the Bridgewater aite Response 

Action 7 at the Plymouth aite, for such overaight coata in excess 

of ten percent (10') of Settling Parties' costa in performance of 

the Plymouth site reaoval action or $46,000, Whichever is 

greater, but in no event ahall Settlinq Partiea' liability for 

oversight coata exceed 12.5' of actual coata incurred in 

performance of the Plymouth aite Responae Action 7 or, at .the 

Londonderry ai te, for auch overaight coata in axce.s of ten 

percent (10') of Settling Parti~.' coat. incurred in performance 

of the Londonderry aite Reaponse Action or $990,912, whichever ia 

qreater, but in no event ahall Settling Partiea' liability for 

oversight costs exceed 12.5' of actual coata incurred in 

pe~formance of the Londonderry .ite Re.pon.e Action. Plaintiffa 

expres.ly agree to waive in thi. action or in any other 

proceeding any right they .. y bave to recover froa Settling 

Parti.a over.ight co.ta in connection with the perforaance of the 

Re.pon.e Actions pur.uant to thi. COnsent Decr.. at the 
, 

Londonderry, ~ricSCJ.water, and P1Yliouth .ite. in exce •• of the 

_ount. Yt. forth in tIli. aubparagraph. Ifotbinv in tIli. COn.ent 

Decree, bowever, ahall liait Plaintiff.' ri9bt to aeM recovery .~ 

of any unreillburaed overaiCJbt co.ta fna any party Dot a 

.ignatory to tIli. Consent Decree. At tile end of eadb federal 

CJovernaent fi.cal year or at tile conclu.ion of tile activitie. to 

be conducted under this Con.ent Decree, vbicbev~· C ___ ~W fir.t, 
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EPA and the States will submit to Settling Partie.-an accounting 

of all oversight costs incurred by the United State. and by the 

Stat •• with respect to this consent Decree. Subject to the 

Di.pute Resolution provision, as provided in paragraph 23 herein, 

Settling Partie. shall, within 30 calendar days of receipt of 

that accounting, pay these oversight costs in accordance with the 

procedure. of paragraph 19. 

c. Payment of 

Settlement Premiums. 

Bridgewater and Londonderry PI Minimis 

In consideration of the assWlption- by 

Settling Partie. of the risks of perforaance of the remaining 

response actions at the Bridgewater and Londonderry sites, the 

settle.ent pre.iu.. a.sociated with tbe Londonderry or , 
Bridgewater .ites for government response co.t. collected or to 

be collected in any 4a ainimi. .ettl_ent .ball be paid to the 

Settling Partie. to defray .aid ri.ka of perfomance, provided 

bowever, papants sball be .. de to SettliDCJ Partie. only for .uch 

pr_iuu co~lected froa _ .inilli. partie. who co.aitted to 
-'-=' 

participate in a da .iniai •• ettl_ant with re.pect to any of the 
, 

cannoD8 -.ttes prior to AUCJU8t 31, 1.88. Por the convenience of 

the Partie.. in accountinv for the.e preaiu.a, the.e pr_iwas 

.ball be deducted froa the .ettl-.nt p8YMftU required for tHe 

Nasbua .ite pursuant to paragraph • herein. 



• 
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8. ENGAGEMENT OF RESPONSE ACTION CONTRACTOR (S) • As required by 

the Bridgewater and Londonderry RD/RA Plan. and by the Plymouth 

Site Removal Plan, Settling Part i ••• hall engage for .ach .ite a 

qualified and .xperi.nced ••• pon.. Action Contractor 

(WContractorW) to perfora the activit i.. .et forth in the 

respective plan for each .i t •• All work perforaed by .aid 

Contractor pursuant to this consent Decree .hall be under the 

general direction and .upervi.ion of a qualified professional 

with expertise and experience in hazardous wa.te .ite clean-up. 

The contractual agreement between Settling Fartie. and the 

Contractor .hall require the Contractor, a. a condition of 

successful performance of the contract, to perfora the Response 

Action consistent with the provision. of this Con.ent Decree and 

a • copy of this Consent Decree .hall be provided to each 

Contractor. written notice of the engag .. ent of the Contractor 

together with a .tat .. ent of qualification. ahall be provided to 

EPA and the Appropriate State in advance of .aid Contractor 

co .. encill9 a .e.pon.e Action pur.uant to thi. Consent Decree. 

Within fourteen (14) day. of receipt of .aid notice, Plaintiff • . 
• hall ba94f·the ri9ht to di.approve any .uch contractor ba.ed on 

profe •• ional qualifications. In the .vent that Plaintiff. 

exerci.e their rivht of di.approval pursuant to thi. paravrapb, 

Settlinv Parti .. ahall have a rea.onable t1ae, not 1 ... than 

thirty (30) day., in which to .elect an altemative Contractor 
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and to .ubmit to EPA and the Appropriate state a .tatement of the 

qualifications of .aid alternative contractor. 

t. FINANCIAL ASSOJW!CI, 

A. Execution of Trult Agreement. Within ten (10) days 

after entry of this consent ~cree, the Settling Parties shall 

provide Plaintiffs with fully executed Trust Agreements 

establishing Trust Funds for financing performance of the 

Response Actions at the Londonderry and Bridgewater .it~s in the 

forms set forth in Appendix F hereto. 

B. Londonderrv Trult Fund 

(i) Within sixty (60) days after entry of the consent 

Deere., or approval by EPA of the Londonderry site RD/RA Plan, 

wbichever date ia later, the Settling Partie. ahall pay into the 

Londonderry 'l'rUat Puncl (the -Londonderry 'l'rUat-) 75' of the 

projected coat of construction for the Londonderry site RD/RA 

Plan. 

(ii) Punuant to the tams of the Londonderry '!'rUst, 

the Truatee ahall notify each SettliDCJ Party ¥ben 10' of the 

fund a initially depoaited in the Londonderry 'l'rUat bave been 

_ ....... "ded. Within thirty (30) days after receipt of auch notice, 
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the settling Parties sball pay into the Londonderry Trust sums 

equalling 100' of the projected, remaining costs of completing 

construction of the Londonderry Site RDtRA Plan. 

(iii) Pursuant to the teras of the Londonderry Trust, 

the Trustee sball notify the Settling Parties and the Plaintiffs 

wben 90' of all funds deposited in the Londonderry Trust bave 

been expended. Along with such notice, and every year thereafter 

until termination of this Consent Decree, the Settling Parties 

shall prepare and submit to EPA and the States annual projections 

of the costs necessary to fulfill their obligations under this 

Consent Decree. In the event sucb projected costs exceed the 

amount remaining in the Londonderry Trust, the Settling Parties 
• 

sh~ll, within thirty (30) days after completion of the cost 

projection identifying the .hortfall, pay into the Londonderry 

Trust an .. ount sufficient to el1ainate the .hortfall and provide 

a contingency fund for the annual s-riocl equal to fifteen (15) 

percent of ~e projected co.t. for the s-riocl. fte annual period 

for projectiana aDd for reporting .. y be aoclifled a. agreed in . 
vrltlll9 'i-Ce Partie •• 

(lv) 'lbe Londonderry Apartaent CoIIplex owner. ahall 

pay the Londonderry Tru.t an uount equal to ,.00,000 on or 

before the .ixtieth day after entry of thi. COnsent Decree, for 

the p~ .. a'Ose of contributing to perforaance of the Londonderry 
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.ite Response Action. by the Settling Partie •• lIone of the 

amount. paid under this .ubparagraph .hall be con.trued a. fines, 

penal tie., or .anctions. Upon receipt of documentation that .uch 

payment bas been .. d., EPA and lIew a_p.hire viII certify the 

completion of the Londonderry Apartaent owner.' re.pon.ibilities 

under this consent Deere. vith respect to the Londonderry .ite 

.ubject to the limitations .et forth in paragraph 26. Thi. 

certification is not the certification of the remedy referenced 

in section 122(f) (3) of CERCLA. 

C. Bridgewater Trust Fund 

(i) Wi thin .ixty. (60) day. after entry of the Con.ent 
• Decre., or approval by EPA of the Bridgewater Site RD/1tA Plan, 

vhichever date is later, the Settling Parties sball pay into the 

Bridqevater . '!'rUst Fund (the -Bridqevater Trust-) 75' of the 

proj ected cost of construction for the Bridqevater 8i te .o/D 

Plan. 

'. 

-=-11i) PUr8uant to the tems of the BridVevater 'lrust, 

the 'l'rUatee aball notify .. ch Settlin9 Party wan &0' of the .~ 

funds initially' deposited in the aridvavatar 'lruat bave been 

expended. Within thirty (30) days after receipt of ncb notice, 

the Settlinq Parties shall pay into the aridqevater 'lrust .u.s 
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equallinq 100' of the projected, r_aininq costs of completinq 

construction of the Bridqewater Site RD/RA Plan. 

(iii) Pursuant to the teras of the Bridqewater Trust, 

the Trustee shall notify the Settling Parties and the Plaintiffs 

when 90' of all funds deposited in the Bridgewater Trust have 

been expended. Along with such notice, and every year thereafter 

until termination of this consent Decree, the Settling Pa~ies 

shall prepare and submit to EPA and the States annual projections 

of the costs necessary to fulfill their obligations under this 

Consent Decree. In the event such proj ected costs exceed the 

amount remaining in the Bridgewater Trust, the Settling Parties 

shall, within thirty (30) days after completion of the cost 

pmj ection identifying the sbortfall, pay into the Bridgewater 

Trust an amount sufficient to .liminat. th. sbortfall and provide 

a contingency fund for the annual period .qual to fifteen (15) 

percent of the proj.cted costs for the period. '!'b. annual period 

for proj.ction. and for r.porting .. y be .edified a. agr.ed in 

writing by the Parti ... 

D. ft. S.ttling Part i ••• ball be oblig.ted at all tbe. to 

aaJt. appropri.te pap.nb to the respective TrU.t J'Und. when and 

to th. ext.nt n.c •••• ry to ensur. th. uninterrupted progr... and 

tb.ly completion of each R.sponse Action. 

.~ 
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E. None of the Payments aade to the Londonderry or 

Bridgewater Trust Funds .hall be construed a. fines, penalties or 

.anctions. 

10. DESIGNATION OF Sm'LING PARTIES' COORDINATOR. Within ten 

(10) day. of the entry of the Con.ent Pecree, the Settling 

Parties .hall designate a Coordinator who .hall be re.ponsible on 

their behalf for administration of reports and action. called for 

by this consent Decree and any Site RD/RA or Removal Plans 

hereunder and .hall notify EPA and the States in writing of the 

name, addre.s, and telephone number of the Coordinator. Within 

twenty (20) days of the entry of this Consent Decree, EPA, the 

Commonwealth and New Hampshire .hall each designate a Coordinator 
~ 

who .hall be responsible on their behalf for !apl_entation of 

the Con.ent Pecree and .hall notify the Settling Partie.' 

Coordinator of the naae, addre •• , and telephone nWllber of the 

Plaintiff.' re.pective Coordinators • fte Coordinator. .hall 

• erve a. the .ettlill9 Parti .. ' and Plaintiff.' re.pective 

repre.entativ.., -and receipt by a COOrdinator of any notice, 
-- .... 

report, or·· other coaunication pur.uant to thi. COnsent Decree 

.hall be 4e .. ed to be receipt by all of the Partie. repre.ented 

by .aid Coordinator. fte Parti •• agree to direct copies of all 

notice. and written co_unication. with EPA and the Statu to the 

Coordinator. and to the reapectiv. aite ... edial Project 

Manage"':' _ • ,.,.y notice. ten4ered ~:. Qt. Coordinator pur.uant to 
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this consent Decree shall be binding and enforceable upon each 

and all of the Partie. repre.ented by said Coordinator. At least 

ten (10) days advance notice, in writing, shall be provided for 

any change in Coordinator and at least three (3) working days 

notice shall be provide4 with respect to any change in a 

Coordinator's address or telephone nuaber. 

11. PLAINTIFFS' REMEDIAL PROJECT MANAGERS. 

A. Designation ot Remedial Pr01.ct Managers. Within thirty 

(30) day. of the entry ot this Consent Decree, EPA and the states 

shall each designate a Re.edial Project Manager (RPM) for each 

site and .hall notify the Settling Parties of the RPMS' names, 

adare.se., and telephone numbers. If any functions of an RPM are 

delegated to a de.ignee or contractor, the RPM sball notify the 

Settling Parties of .uch deleqation and of the naae, addre •• , and 

telephone number of the designee. 

B. _.ignltion of Llld RPM. EPA vill be the lead agency a. 

defined ~lir.th. RCP vith re.pect to the _ponse Actions. fte EPA 

RPM or bi. d .. ignee ahall bave the authority ve.ted by 40 C.P.R. 

I 300.68(a)(2) or any .tailar provi.ion in future ... ndaent. or 

revi.ion. to the RCP. fte EPA RPM vill be a •• l.ted by and vork 

in cooperation vi th the State.' 1tPIIa. Ab •• nce of an RPM fro. the 

.it •• hall not". 0:'_ ... 4 for .toppag. of vork-

.~ 



cannons Bnqineering case Consent Decree Page 29 

C. Field Decisions by the RPM" The EPA RPM, or the 

Appropriate State's RPM acting' with the concurrence of the EPA 

RPM, .. y .. ke or authorize field lIoclificationa to the studi •• , 

technique., procedure., or d_igna undertaken or utilized in 

performing work required under this Con.ent Decree, provided 

that any such field a04ification is lIutually agreeable to EPA, 

the Appropriate State, and the Settling Parties. 

D. Communications with RPMs. The re.pective RPMa shall be 

re.pon.ible for the rec.ipt of plans, specifications, schedule., 

4lnd report. submitted to EPA and the stat .. for review and 

approval. Any request by the Settling Partie. for a lIeeting or 

o~er conference shall be communicated to both the EPA and the 

Appropriate State RPM. 

12. SETTLING PARTIES' REMEDIAL PROJECT IWfAGIRS. At their 

election, Settling Parti.. shall bave the right to designate a 

Project llanag~r for each of the .esponae Actiona to be conducted 

at the 1ARIIl~n4.ny, Bridgewater, and P1yaouth aitu. If Settling 

Partie. d .. ignate any Project llanager, notice of .. id Project 

Manager'. DaIle, .d4r ... , ta1ephon. nUliber, aDd the ".ponse 

Action over ¥bich b. or abe vi11 bave re.pon.ibi1ity aba11 be 

,iven to BPA'. and tbe Appropriate Stat.'. r •• pective 

Coordinator.. Thereafter, ".~'" Project lIanager .ha11 b,. ....... lead 
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responsibility on behalf of Settling Parties for coordinating and 

directing said Re.ponse Action. Plaintiffs agree to direct 

copies of all notices and written communications with re.pect to 

said Re.pon.e Action to said Project Manager, bowever, nothing in 

this paragraph shall abrogate Plaintiffs' responsibility to give 

notice to settling Parties' Coordinator in accordance with the 

terms of this Consent Dacree. 

13. PROCEPURE FOR SUBMISSION OF DELIVERABLES TO EPA AND '1'HE 

STAtES. All d~liverable. identified in this Consent Decree, the 

RD/RA Planp with re.pect to the Bridgewater or Londonderry sites, 

and the Plymouth Site Removal Plan shall be .0 delivered to EPA 

and the Appropriate State. in accordance with the .chedule •• et 

fdrth in thi. Decree or in those plana. Prior to receipt of 

final EPA and Stat. approval, any report .ubmitted to EPA and the 

State. for approval .hall be .. rked -Draft- on _db page and 

.hall include, in a prOilinent location in the docwaent, the 

following di.clat.8r: -Thi. docu.ent i. • DRAFT whieb ba. not 

received final EPA and state approval.- EPA and the Appropriate . 
State w1Ir-nv! .. Reporta in accordance with paraC)rapb 15 of thi. 

Consent Decree. -~ 
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14. PROGRESS REPORTS. 

A. Schedule for Periodic Progress Rlports. !'be Settling 

Parti.. .hall .ubmit written proqre.. report. to EPA and the 

Appropriate State. concerning activities undertaken pur.uant to 

this Consent Decree by the fifth working day of each calendar 

.onth, or as otherwise agreed in writing by EPA, the Appropriate 

state and the Settling Partie., until compl.tion of all 

construction required under this Con •• nt Deer... !'b... report • 

• hall describe all significant dev.lopment. during the pr.c.ding 

month, including but not limited to the work perfora.d and any 

problems encountered, and the developments anticipated during the 

neXt calendar .onth, including but not lbited to work to be 

performed, anticipated probl ... , and planned r •• olution. of pa.t 

or anticipat.d probl •••• Aft.r the co.pl.tion of all 

construction r'quired und.r this eona.nt Deer •• , the Settling 

Part i •• ahal~ 8Ubait report. on a quart.rly ba.i., or a. the 

Partie. ..y dth.rVi.. agr.. in writing, until all work r.quir.d 

und.r ttil.· COnaent Deer.. i. ccmpl.ted. Such quart.rly report. 

ahall be conai.tent with the requir~ts of th. Operation and .~ 

Maintenance Plan·.. approved or d.veloped by EPA punuant to the 

sit. RD/RA Plan. ~e S.ttl1nV Partie' ahall .1.0 provide copi •• 

of any final r.port. de.cribed in thi. paragraph concerning the 
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Plymouth site to the Plymouth owners in accordance with the 

schedule .et forth herein. 

B. Annual Reportl. Bach year, on the anniver.ary of the 

entry of thi. consent Decree, the Settling Partie. shall submit 

to the court an annual report of their activities to comply with 

the Consent Decree and shall serve copies of the report to the 

united state., EPA, the States and the Appropriate Site owners. 

15. PROCEDURE FOR REVIEW. REVISION AND FINAL APPROVAL OF PlANS. 

REPORTS. AND ITEMS BEOUIRItfG GOYQNMENT APPROVAL. All plan., 

deliverables, .nd reports (WReportsW) identified in the RD/RA 

Plans, the Removal Pl.ns (WPlanaW) and this Conaent Decree for 

de1ivery to EPA shall be so delivered in .ccordance with thel 

schedule. .et forth in the Plans and thi. Conaent Dacr.e. BPA 

.nd the Appropriat. state will r.vi.w the •• ports to deteraine 

whether th. Reports .r. conai.tent with th. r.quir ... nt. of th. 

Plan. .nd th~. Consent Dacr... If BPA, in consultation with the 

Appropriate ~t.-, det.rain •• that revi.ions to a Report ar. 
-- ... 

nec •••• ry, ·ZPA vill notify S.ttling P.rti .. of EPA'. reque.ted 

revi.ion. and BPA, th. Appropriat. stat. and the S.ttling Parti •• 

vill expedi tiou.ly conf.r to di.c:ua. .uch r.qu .. ted revi.ions. 

S.ttling P.rti.. .h.ll th.reaft.r .ubait • draft of th. revi.ed 

Report in accordanc. vi th • .chedul. for revi.ion •• t by BPA 

which i. re •• on.bl. considering th. n.tura and .~ ... ~ .,f the 
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proposed revisions and the time period which was initially 

available for Settlinq Parties to produce an acceptable Report. 

If Settling Partie. fail to sub~it such a revised Report within 

the specified schedule or in the event that a resubmitted plan or 

portion thereof is disapproved, EPA and the Appropriate State 

retain the riqht to .. end or develop the plan or Report. Subject 

only to their riqht to invoke the dispute resolution procedures 

of paraqraph 23, the Settlinq Partie. shall implement any .uch 

plan or Report as .. ended or developed by EPA and the State. -rile 

Settlinq Parties shall also provide copies of any reports 

described in this paraqraph conce~ing the Plyaouth site to the 

Plymouth owners in accordance with the schedule set forth herein. 

The Plymouth owners reserve their riqht to co_ent on any such 

re~ort. 

16. SITE ACCESS. 

A. BaAYJrac:I li1;e Acce.s AClAMen1;s. '!'he P1Yliouth and 

Londonderr,r avnera agree to provide .ucb access to all property . 
under tJUlii "enmenhip as i. reasonably nace •• ary, con.i.tent with 

section 104(e) of CBRCU, to perfom the .e.poue Actiou at the 

P1Yliouth and Londonderry .ita.. '1'0 the extant that uy .ite on 

which .e.poue Actiou are beiftCJ parfonaad under thi. Con.ent 

Decree i. pre.ently awned by penon. other than Parti.. to this 

consent Decree, the Settlin9 Partie •• hall uae all rea.ona"1. 

." 
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.fforts nece.sary to obtain .it •• cc •••• gr._.nt. froa the 

owner. within .ixty (60) day. of the eff.ctiv. date of this 

Con •• nt Decr.e. Such .cce ••• gr .... nt •• hall provide th. United 

Stat •• , the State., the S.ttling P.rti •• , .nd th.ir 

r.pr ••• ntativ.. and contractor. .cce.. to th. .it. .t .11 tim •• 

forpurpo •• s of implem.nting and .onitoring the R •• pons. Action. 

B. other Required Property Acc.... To th •• xt.nt .cce •• to 

property other than the .it •• i. requir.d for the proper and 

) complete implementation of this Con.ent Decr.e, including 

performance of the Derby POTW Connection Work, the Settling 

Partie. .hall u.. all r.a.onabl. .ffort. n.c •••• ry to gain .uch 

.oce.. to .uch property. 

C. Failure to Obtain Sit. Acg.... In the lVent that .ite 

.cc... .gr .... nt. sUffici.nt for iapl ... ntation and aonitoring of 

the R •• pons. Action .r. not obt.ined within th. sixty-d.y period, 

the S.ttl!n9 -iarti .. sh.ll notify EPA and the State within sixty

five (as-Y-1Iay. of the .ffectiv. d.te of this Decr.. regarding the 

lack of ncb .gT .... nts anel the efforts .. eI. to obtain th_. To 

the .xtent that the S.ttling Parti.s ar. anule to obtain acce •• 

pursu.nt to subp.r.gr.phs A or • of this par.gr.ph, EPA will 

obt.in acce.. pursuant to S.ction 104 of CERCLA and, .xc.pt in 

circum.tanc.s wb.r. the S.ttling Parti.. bav. ..eI. all r.a.onable 
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effort. to obtain such access, Settling Partie. shall reiabur.e 

the Unit.d stat.. for all co.t. incurr.d 1n obtaining .uch 

acce •• , including attorn.y. f.... In such .v.nt, EPA will 

d •• ignat. the S.ttling Parti.. and th.ir contractor. a. EPA'. 

authoriz.d repr ••• ntativ •• , and th. S.ttling Parti.. agr •• that 

they .hall indemnify the unit.d Stat •• and hold the united states 

harmle.s for all claims which aay ari.e out of evant. which occur 

while they are acting a. EPA'. authorized repre.entativ •• under 

Section 104, including but not limited to all attorn.y.' f •••• 

D. Observation of S.ttling Partie.' ,i.14 Actiyitie •• 

Subject to Settling Partie.' right of acce.s to th •• it •• , a. 

prov ided in the pr.c.ding .• ubparagraph, S.ttling Parti.. .hall 
• 

al~ow EPA'. and th. Appropriat. Stat.'. RPM, and other EPA and 

Stat. employee., agents, consultant., contractor. and authorized 

r.pr •• entative. to enter and .ave about the .ite. at all 

reasonable tiae., including, but not liaited to, any tiae that 

work i. bei~ carried out pur.uant to thi. Consent Decr .. , for 
- ~ 

the PurpoH of 1n8pectill9 and ob.erving provre.. in bpl_enting . 
the activitiea pursuant to thi. COnsent Deer .. and for the 

purpose of verify!n9 the data aubaitted to BPA and the atate •• 

Settling Parti .. · ahall peraitauch persons to EeCOrd all field 

activities by .. an. of photographic or other recording equipaent, 

to obtain aplit auaple., and to inspect and copy all non

~.iv~~eq.d record., docuaent. and other writing. which in any vay 
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pertain to the Response Actions undertaken pur.uant to this 

consent Decree. 

E. Plaintiffs' Reservation •. Nothing herein lia.itl or 

otherwi.e affect. any right of entry beld by the United states or 

the States pursuant to applicable law., regulation., or permits. 

17. RELATIONSHIP TO OTHER LAWS. All actions required to be 

taken pursuant to this Consent Decree .hall be undertaken in 

accordance with the requirement. of CERCIA and, to the extent 

practicable, with the NCP. In the event of any inconsi.tencies 

between any laws or regulations, CERCIA .hall gov.rn • 

• 
18~ CREATION OF DANGER. 

A. Relponl. to Endangerment. Upon obtaining infomation 

concerning the occurrence of any unanticipat.d ev.nt during a 

R •• pona. Action that cau... or thr .. tena a rel.... of hazardous 

.ub.~ fDm the .ite, or that thr .. ten. public b.alth, 

w.lfare or the Iftvironaent, Settlinq Parti.. aball notify within 

one (1) buaine •• day the SPA 1tPII, or 1D the event of hi. or b.r 

unav.ilability, ahall notify within the .... on. buain ••• day th. 
bergency R •• pon.e Unit, RecJion I, united state. BnvirolUl.nt.l 

Prot.ction Agency, •• tting forth the ev.nt. that occurred and th • 

•••• ur.. t.ken and to be tak.n, if .ppropriat., to aitigat. any 
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harm caused or threatened by the event and to prevent the 

reoccurrence of such an event. SettlinCJ Parties ahall have no 

obligations under this paragraph to undertake aeasures to 

.i tigate any auch event not related to their perforaance of a 

Response Action. Regardless of whether or not IUch a report is 

aade to EPA, if EPA deteraine. that activities undertaken in 

connection with this Consent Deere. have cau.ed or aay cause a 

threat to on-site personnel or to the public health or welfare or 

to the environmen~, EPA .ay: (a) order Settling Partie. to Itop 

work at that aite forauch period of tiae aa .. y be needed to 

abate any auch threat and/or: (b) undertake any action. which EPA 

determines are necessary to abate auch threat. The Settling 

Parties .hall also provide any notices required pursuant to this . . 
subparagraph concerning the Plyaouth aite to th. Plyaouth owners 

in accordance with the achedul. aet forth h.rein. 

B. Plaintiff,' Bespon,e to Indanaerunt. lIothing in th. 

precedinv aubparagraph Ihall be d ••• d to liait th. pow.r and 
,-

authoriq of .DA, th. Stat.a or th. court to tab, direct, or 
.-~",.,.. 

order all appropriate action to prot.ct public health or •• lfar. 

or th. environa.nt or to prevent, abat., or ainiaiz. an actual or 

thr.at.ned r.l.... of Hazardous SUb.tanc.. on, at, or froa the 

lit •• 
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19. PROCEDURE FOR REIMBURSEMENT OF RESpoNSE· COSTS. 

A. Procedure tor Payments to IPA. All payaents to EPA 

r'quired by this consent Deer •• Ihall be in the form of a 

certified check or checks payable to "Environmental Protection 

AgencY, Hazardous Substance Superfund." Th. certifi.d check(s) 

shall specifically refer.nce the cannons sit.s and Ihall- be 

. forwarded to EPA Superfund, P.O. Box 371003M, Pittsburgh, 

Pennsylvania, 15251. Copies of the c.rtifi.d ch.ck(s) and 

transmittal l.tters shall be lent to the EPA Coordinator. 

Alternatively, payaents to EPA aay be aad. by wire transfer to 

EPA Account Number 910-8878 at the Mellon Bank in Pittsburgh, 

pennsylvania. All luch paya.nts Ihall inc Iud. the wire transfer 

number ("ABA- Number") of th. M.llon Bank on th. wire transf.r 

form as follows: 

ABA .: 043000261/M.llon Bank Pittaburgh 
EPA-Superfund 

Th. traiWf.ror .ball includ. th. tranaf.rrill9 bank'. nea., ABA 

Number, data of tranaf.r and ..aunt tran8f.rred on th. wire 

transf.r fora. 'l'bil inforaation, aloll9 with a trana.ittal l.tt.r 

lpecifically r.f.r.ncill9 th. canno~ Site., 8ball al.o be 

forward.d to th. EPA Coordinator and to Iv.ry Jacob., u.s. 
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Environmental Protection Agency, Financial Management Division, 

401 M Street, SW, Washington, D.C. 20040. 

B. Procedure for Payments to the Commonwealth. All 

payments to the Commonweal th required by this Consent Decree 

shall specifically reference the cannons Sites and sball be _ade 

by a certified check or checks payable to the ·Commonwealth of 

Massachusetts" forwarded to Nancy B. Harper, Assistant Attorney 

General, Bnvironmental Protection Division, Departaent of the 

Attorney General, One Ashburton Place, Boston, Massachusetts, 

02108. 

C. Procedure for Payments to New Hampshire. All payments 

• to New Hampshire required by this consent Decree shall 

specifically reference the Cannon. site. and .hall be .. de by a 

certified check or checks payable to -Trea.urer, state of New 

Hampshire" forwarded to George Dana 8i.bee, Senior bsi.tant 

Attorney General, Office of the Attorney General, Bnvironaental 

Protection Bureau, - state Bouae Annex, 25 capitol street, COncord, 

.ev Ra~lr., ·03301. 

20. IIfDEMNIFICATIOH AHD UfStJJWfCI· 

A. Indemnification. fte Settlill9 Parti •• uall inda.nlfy 

and .av. -.:'id "",J.d banle.. the unit~cS iit ... ce., the State., and 

.~ 
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their officials, agents, •• ploy •• s, contractors, and 

representatives from any and all claiaa or causes of action 

arising from or on account of act. or oaissions of the Settling 

parties, th.ir officers, .mployee., agent., contractors, -

.ubcontractors, and any person. acting on their behalf or under 

their control, in carrying out activities pur.uant to this 

consent Decree. Neither the united State. nor the States shall 

be held out as a party to any contract entered into by or on 

behalf of the Settling Parties in carrying out activities 

pursuant to this consent Decree. 

B. Insurance. Prior to commencing any on-.ite work, for 

each .ite on wtlich .uch work is undertaken pur.uant to this 
• Co1'ls.nt Decree, the Settling Parti •• ' .e.pon.e Action contractor • 

• hall .ecure, and .hall- .. intain for the duration of thi. Consent 

Decree, general liability and autoaobile insurance with liJaita of 

two (2) .illion dollars, combined .ingle 11ait, or a. otherwi.e 

agreed by the parti... '!'he SettlillCJ Partie •• hall ue their be.t 

effort. to ~ a.-insured. the united Stat .. and the stat... Xn 
-, 

addition;~or the duration of thi. COnsent Decree, the Settling 

Partie.' .e.ponse Action COntractors .all .ati.fy all applicable -~ 

law. and regulations regarding the provi.ion of vorkaen'. 

compen.ation insurance. Prior to coaaenceaant of work UDder thi. 

Con.ent Decree, the SettlillCJ Partie. .ball provide BPA and the 
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states with a certificate of insurance and, upon request, a copy 

of the insurance policy or policie •• 

21. CERTIFICATION OF SE'rl'LING PARTIES' PERFOJUWfCl OF BESPONSE 

ACTIONS· Within ninety (90) days after the Settling Parties 

conclude that all work other than post-remedy aonitoring and 

maintenance required by the Londonderry or Bridgewater Site RDtRA 

Plans or that all work required by the Plymouth Site Removal Plan 

has been fully performed at the site in accordance with this 

consent Decree, the Settling Parties shall ao notify the United 

States Department of Ju.tice, BPA and the Appropriate State by 

aubmitting a written report by a profe.sional engineer certifying 

that all such activities have been completed in full satisfaction 
• 

o~the requirements of this Consent Decree relevant to that site. 

Within aixty (60) days of receipt of aaid notice, BPA .hall 

either (1) reque.t a rea.onable extension which ahall not be 

unreasonably withheld by Settlin; Parti .. , (2) certify that the 

Respona. Action at .. id aite i. caaplete, except for po.t-r ... dy 

aonitoriDg and uintenance or (3) if EPA or the Appropriate . 
State, .fEar appropriate con.ultation, deterain.. that the work 

required by the BOlItA Plan or Raoval Plan or any •• pect or 

portion thereof baa not been co.pleted in accordance with thi. 

Consent Decree, notify the Settling Partie. in writing what au.t 

be done to coaplete .uch work and .etting forth a achedule for 

perforaance of the work. PaJlu~: Jy EPA or the Appropri_~. S~ate 
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to respond within sixty days sball not constitute certification 

under this paragraph. Subject to the dispute resolution 

procedures set forth in paragraph 23 berein, the Settling Parties 

shall perform all work described in the notice in accordance with 

the specifications and schedules establisbed by EPA and the 

State. With respect to the Bridgewater and Londonderry sites 

such certification shall not discharge or otherwise limit 

Settling Parties' obligations to complete post-reaedy aonitoring 

and maintenance activities consistent with this Cons.nt Deere. 

and the RD/RA Plans for those sites. certification pursuant to 

this paragraph is not the certification of the reaedy referenced 

in section 122(f) (3) of CERCLA. Bowever, certification pursuant 

to this paragraph shall constitute a finding by EPA and the 
\ . 

Appropriate State that the work perforaed by the Settling Parties 

pursuant to the Consent Decree wa. con.i.tent with the RCP. The 

settling Parti.. .hall al.o provide copie. of any reports 

described in thi. paragraph concerning the Plyaouth .ite to the 

Plyaouth ovn~H ill accordance with the acbe4ul ••• t forth berein. 

22. gCDiABLI· DEWS II PERlOBlWfCl· 

A. circuwitance. cpnstituting Ixcusab1• Delay. With 

re.pect to S.ttlillCJ Parti •• ' coapliance with any deadline .et 

forth in thi. Con.ent Decr.e, including any iapl"entation 

.chedule. contained in plan. approve~ ;", EPA pur.uant to the 
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Consent Decree, and with respect to the penalty provisions of 

paragraph 24, herein, no .tipulated penalties or other .anctions 

will be imposed for delay direct~y caused by any of the following 

which could not have been overco.e by Settling Partie.' due care: 

(i) any act of God: 

(ii) any Order issued to Settling Parties by EPA under 

the Creation of Danger provi.ion .et forth in paragraph 18, 

provided that .uch delay did not ari.e a. the result of the 

performance of the Response Action: 

(iii) any delay which results from inability to secure 

acce.s to the .ite if the cau.e of .uch inability i. not within 

the rea.onable control of Settling Partie.: 

(iv) any delay. caused by a failure on the part of any 

of the Plaintiff. to ccmplete in a tiJIely .anner a review of 

plan. aDd ri,Port8 or any delay occa.ioned by a di.avre_ ent 

between -:uA. aDd the Appropriate State concernift9 any ".pon.e 

ACtion or any plan or report in connection therewith, and 

(v) any oth.r cau.. beyond th. control of S.ttling 

Parti •• , 
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provided, however, that increases in the cost of performance of 

any of the Respon.e Actions aball not excuse auch perforaance nor 

affect the applicability of the penalty provisions and/or other 

aanction. wbich are provided for under this Decree. Such 

penalties and aanctions ahall be avoided only if, and only to the 

extent that auch delays .. terially interfered with or prevented 

Settling Parties' execution of their responsibilities during the 

period of sucb delay. Settling Parties acknowledge that ~ey 

will have the burden of justifying excuse. for delay in 

performance under this paragra~h. 

B. Notice of Excusable Dllay. Settling Partie. aball 

notify EPA and the Appropriate state within fiVe (5) business 

da~s in the event that circuastancea occur which Settling Parties 

assert ahould trigger the excuae proviaions of thia paragrapb, 

and .hall identify with .pecificity the CIuse or CIuse. of .uch 

delay and the .. tiaated duration of such delay. Failure to 

notify EPA and the Appropriate State ahall re.ult in • waiver of 

Settling pa~i .. ,_ ri9bt to .... rt that the delay lIhould be 

excused -:1DId,r'the tems of this par.CJZ"&ph.. Upon nceipt of auch 

notification, EPA and tile Appropri.te state vi11 deteraine 

whether the delay i. .ppropriately excused under this paragraph 

and ahall prOllptly notify Settling Parti... Settling Partiea 

further .vree to u.e their but efforts to .iniai.e any delay 

which .. y re.ult. 
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23. DISPUTE BESOIDTIQN. 

A. Initial Informal Ifegotiation Period. In accordance with 

Section 121(e) (2) of CERCLA, the Partie. to thi. Con.ent Deere • 

• hall attempt to re.olve expeditiou.ly and inforaally any 

disagreements concerning implementation of thi. Con.ent Dacree or 

any work required hereunder. 

B. Initiation of Dispute Resolutiqn. In the event that any 

dispute ari.ing under .thi. Con.ent Dacree i. not resolved 

expeditiously through informal .eans, any Pa~y deairing dispute 

resolution under this paragraph ahall .erve prompt written notice 

ort the other Parties to the Dacree. 

C. Procedure for pispute Re.olution. Within ten (10) day. 

of the aervice of notice of di.pute purawmt to aubparagraph 

23. a, the Party who vave the notice aball .. rve on the other 

Parti .. to ~ia Deer ... written atat_nt of the iaaue. in 

di.pute, the ~l .. ant facta upon which the. diapute ia baaect, and -- "... 

factual data, analysia or opinion aupportiDg ita poaition, and 

all aupportin9 docuaentation an which auch Party relies 

(bereinafter the ·stataent of Poaition·). OppoaiDcJ Partie. 

shall aerve their Stataenta of Poaition, 1DcludiDcJ aupportiftC) 

--~~eftt.tlMl, no later than ten (10) daya .fter receipt of the 
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complaining Party'. Stat.aent of Po.ition. In the event that 

these 10-day time period. for exchange of statement. of Position 

may cause a delay in the work, they .hall be .hortened by 

agreement or to a rea.onable period which cannot be le.. than one 

(1) bu.iness day after receipt of notice by EPA. 

(i) If the Parties have not resolved the di.pute after 

the exchange of statements of Position and the dispute involves 

the adequacy, .election, or extent of a Response Action, then· the 

EPA .hall i.sue it. decision concerning the dispute. This 

decision shall be binding on the Partie., unle.s they file a 

notice of judicial appeal in this Court vithin ten (10) day. of 

receipt of the decision. Where it is appropriate under CERCLA or 

*' the Administrative Procedure Act, EPA vill prepare an 

Administrative Record. Also, where it is appropriate, EPA .. y 

issue such administrative orders authorized by CERCLA to 

accompany its decision and such order .. y be ad1linistratively 

enforced. 

(ii~ If the Parties bave not ·resolved the dispute 

after the _change of 8tat~ta of Position and the dispute does 

not involve a .atter within the scope of the previoqs 

subparagraph 23. C (i) of thi. paragraph, then any Party .. y, 

within ten (10) bu.ine •• day. after the exchange of Stat .. ent. of 

rv.~tion, .ubmit the dispute to this court for resolution. 

.~ 
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(iii) Where appropriate under CERCLA or the 

Administrative Procedure Act, the Court's review shall be limited 

to the Administrative aecord. However, nothing in this 

subparagraph shall otherwise be construed to It-it the court to 

review on the Administrative Record. By entering this Consent 

Decree, all Parties reserve their rights to argue what standard 

of review is appropriate under applicable law with respect to any 

dispute submitted to the Court under this Consent Decree. 

D. Disputes Pursuant to Paragraph 15. In the event that 

the dispute arises pursuant to paragraph 15 berein, which dispute 

has not been resolved after the exchange of Stat_ents of 

• Position, the Settling Partie. shall within ten (10) days submit 

the di.pute to this Court for resolution. 

E. Applicability Of Dilpute Re.olution Procedure.. The 

dispute r .. olution procedur.. .et forth in thi. paragraph .hall 

apply U» any = ~di.pute ari.iftCJ under or in connection with thi. 

con.ent Dec~e irre.pective of whether .. id procedure i. 

expre •• ly n"terred U» in any para.,raph in tIli. consent Decree. 

P. 'ffect on Tiainq Of Obligation.. IXcept a. provided in 

.ubparagraph 24. P, tile invocation of the procedure. .tated in 

this p,,",,-agraph .hall not extend or po.tpone SettliftCJ Partie.' 
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obligations under this Con.ent Deer.. with r •• pect to the 

disputed i.sues unl •• s .nd until EPA find., or the Court orders, 

oth.rwi.e. In the ev.nt that SettlinCJ P.rtie. pr.vail in a 

dispute re.olution proceedinCJ under thi. par.gr.ph, no .tipulated 

penal tie •• hall be •••••• ed concerninCJ the aatter und.r di.pute 

for the period of the di.pute re.olution proceeding. 

24. DELAY IN PERfORMANCE/STIpuLATED PENALTIES! Except for 

delays which constitute excusable del.y, •• .et forth in 

\ paragraph 22, herein, for each day during which settling Partie. 
/ 

fail to comply ••• et forth below, Settling Partie •• h.ll pay to 

the United Stat.. .nd the Appropriate state the .ums .et forth 

below.. .tipulated penalti ••• Equal portions of all such 

.~pulat.d penalties .hall be payable to EPA and to the 

Appropri.te state. 

A. Por each day durinv which Settling P.rtie. f.il to 

pertor. in :,accordance with the tbe .cbedule. for aajor 

deliverabl.. and ~le.tone. a. .et forth in the site RD/RA Plan. 
- . 

for the I.ondonderr:y and Bridgewater .it.. and in the Plyaoutb 

site a_oval Plan, Settling Partie •• hall be liable to the United 

State. and the Appropriate State for .tipulated penaltie. in the 

following uounta: 
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Period of Failure to Comply Penalty Per Violation Per Day 

1st through 7th day $ 1,OOO/day 

8th through 28th day $ 2,000/day 

29th through 44th day $ .. ,OOO/day 

45th through 59th day $ 7,SOO/day 

60th day and beyond $lS,OOO/day 

B. If Settling Pa~i.. fail to sub.it a proqr... report 

within five (5) day. after it. due date, Settling Partie. .hall 

be liable to the United State. and the Appropriate Stat. for 

stipulated penalti •• in the amount of $1,000.00 per violation for 

e~h day during which Settling Partie. fail to sub.it any 

proqre •• report. 

c. Settling Partie. aball be liable to the United State. 

and the Appr~priate State for .tipulated penal tie. in the amount 

of $1,000.00 per violation for each day during which they fail to 

C01Dply with ·-any paYJl8llt requir.-nt, notification requir_ent or 

coapletion deadline for deliverabl .. not within the .cope of 

.ubparagraph A of thi. paraqraph. 

D. Stipulated penaltie. incurred under .ubparaCJraph A of 

thi. ~-.-: ,h .hall begin to -~crue on the day that perforaance 
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is due or noncompliance occurs, and shall continue to accrue 

through the final day of correction of the noncompliance. 

Nothing herein shall prevent the simultaneous accrual of separate 

penalties for separate violations of this Consent Decree. 

E. Stipulated penal ties incurred under subparagraphs B or e 

of this paragraph shall not begin to accrue until receipt by 

Settling Partie. of oral notice, followed within three (3) 

busine.. day. by written notice, of failure to comply with the 

consent Decree which state. in detail the nature of the failure 

and provides Settling Parties with a rea.onable opportunity to 

cure .aid failure. After receipt of notice and opportunity to 

cure, .tipulated penal tie. for Settling Partie.' failure to 

comply with the Con.ent Decree a. .et forth in .aid notice .hall 

continue to accrue until Settling Partie. ' failure to comply 

end •• 

P. In ~~knowledg_ent of the fact that thi. .ettl_ent i. 

being eDter~ under cirCUJlatancaa in vIliob it bas Dot been 

~.iI»l. to"" prepare the Bridgewater ancl Londonderry 1tD/M Plan. 

and the Plyaouth -..oval Plan in the l.vel of detail that would 

ordinarily be available prior to entry of .ueb • .ettl ... nt and 

that the ti.iftg of thi. .ettle.ent ba. been rendered 

extraordinarily difficult by virtue of the four .it •• ¥bieb the 

.ettl_ent encom!'''- :., the Part"':. _"ree that the following 
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provisions ahall apply: In the event of the a •• ertion of a 

dispute under paragraph 23 concerning aubstantial aodification to 

an RD/RA or Removal Plan or concerning aub.tantial additional 

work required by EPA to be perforaad beyond that apecifically 

provided ror in the aite RD/RA or Removal Plan or concerning the 

initial development of the Work Plans purauant to the RD/RA Plans 

for the Bridgewater or Londonderry aites or the Removal Plan for 

the Plymouth aite, .tipulated penalties concerning aaid di.pute 

shall be limited to a total of $15,000. With respect to auch 

. dispute., no stipulated penalties ahall accrue for the firat five 

(5) business days of operation of the dispute resolution 

procedure in accordance with paragraph 23 • 

• • G. All penalties due to the United state. and the State • 

under this paragraph .hall be payable within thirty (30) day. of 

receipt by the Settling Partie. of notification that .uch 

penal tie. are due. Intere.t .hall begin to accrue on the unpaid 

balance at Ue end of the 30-day period. Stipulated penalties 

.hall be.:..-pid-. in accordance with the procedure. detailed in 

paragrapb 11. 

B. Tbe .tipulated penal tie. .et forth in thi. paragraph 46 

Dot preclude the united state. or the state. fro. pur.uing any 

alternative reaedi •• or .anctions ¥bich .. y be available to the 

United state. or the J.~~W:'. ':'ate State b~ £" ••• on of Settling 

~ 
~ 
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Parties' failure to comply with any of the requirements of this 

Consent Decree. Such remedies and sanctions include, without 

limitation, a suit for statutory penalties as authorized by 

CERCLA and state law. In the event that the united States or the 

Appropriate State obtain a judgment for statutory penalties 

against Settling Partie., the aaount of that judgment shall be 

reduced by the amount of any .tipulated penalties paid pursuant 

to this paragraph of the Consent Decree in connection with the 

matter in dispute. Nothing in this Con.ent Decree shall be 

construed to prevent the united State. or the Appropriate State 

from waiving imposition of all or part of any stipulated 

penalties pursuant to this paragraph. 

2(. JOINT AND SE\1ERAL LIABILITY. In the event of the 

in.olvency, or other inability, of anyone or aore Settling 

Partie. to iapl .. ent the activities or .ake the payaents required 

by this consent Decree, the remaining Settling Parties shall 

complete al~. neb, activities and .ake all sueb payaents in 

accordance wIth the consent Decree, provided, bowever, no 

S.ttling Party aball bave any obligation with respect to any of 

the cannons Sites for whieb its ~ is not li.ted in Appendix A. 
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26. COVENANTS NOT TO SYE BY PLAINTIFFS. 

A. COyenants Not to Sue. Except a. 'pecifically provided 

in .ubparaCJraphs 26.C, 26.D and 26.E of this paragraph, in 

consideration of actions which will be perfonaed and payments 

which will be .. de by the SettlinCJ Parties under the teras of 

this consent Decree, and except as otherwi.e .pecifically 

provided in this consent Decree, the united states, the 

Commo~wealth and New Hampshire covenant not to .ue or to take any 

other civil or adminiatrative action for Covered Matter. against 

any of the Settling Parties and their officer., directors, 

employees or any parent, .ubsidiary or affiliated corporation or 

en~ity whose liability i. based on wa.te generated or transported 

by 8aid Settling Party or i. baaed on ownership or operation of 

any of the cannon •• ite. by .aid Settling Party. To the extent 

that any covenant berein becoae. void a. to any Settling Partie., 

it al.o beco.e. void a. to their officers, director., .. ployee., 

parents, Ab.idiarie. and affiliated corporationa and entities -- .... 
specified in the preceding sentence. Bone of the covenants .et 

forth herain 8ball extend to any of the Partie. li.ted in 

Appendix P, or to any of their officers, directoR, aployee., 

parent., .ub.idiarie. or affiliated corporationa or entities or 

to any other per.on not specifically accorded a covenant by this 

con.ent Decree. A .eparate covenant not to:" _ .• _ shall apply ~~ .! ~ 
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each of the cannons Sites and shall be independent fro. each of 

the other covenant. not to sue. Each covenant not to sue shall 

extend only to the Settling Parties as .et rortb above and does 

not release any other person rro. liability. With respect to 

future liability in connection with each of the four cannons 

Sites, each covenant not to .ue with respect to each .ite shall 

take effect upon certification by EPA in accordance with Section 

122(f) (3) of CERCLA. Each covenant not to .ue .hall be 

conditioned upon satisfactory perforaance by the Settling Parties 

of their resp*ctive obligations under this consent Decree at the 

.ite to which that covenant applies. 

B. Coyered Matters • Except a. provided in .ubparagraphs 
• 26·.C, 26.D and 26.E of this paragraph, Covered llatters with 

respect to the united State., the Commonwealth and Hew Hampshire 

.hall include any and all civil and adaini.trative clai .. 

available under CBRCIA and SWDA, and any and all civil and 

adaini.trative cla1aa vhieb vere •••• rted or ¥bieb could bave 

been a.sazte4·!D the caaplaint purauant to c:o-onvealth and Hew .. .- ....... . 

Supahin cc.aon l.v or the atatut.. of the co.aonvealth or Hew 

Hamp.hir., prov~ded any aueb ela1aa aria. fraa the fact. 

aurroundillCJ the transactions or occurrenc .. vith respect to th. 

cannons ai t.a;. Covered Mattera do not !Delud.: 
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(i) Clai .. based on a failure by the Settling Parties 

to meet a requirement of this consent Decree; 

(ii) Liability for violations of Federal or State law 

which occur during implementation of the .e.ponse Actions at the 

Cannons Sites; provided, bowever, that perforaance of work in 

accordance with this Consent Decree or any RD/RA Plan or .emoval 

Plan shall not constitute a violation of Federal or state law; 

(iii) Liability arising from the past, present or 

future disposal, release or threat of release of Hazal.'dous 

Substance. outside the cannons sites but not originating at the 

Cannons .ites and emanating to the vicinity of the cannons Sites; 

• 

(iv) Liability arising fro. any Hazardous Substances 

removed by the Settling Parti.. fraa the cannons Sites except for 

the Anchor Tank aat.rial. r .. ovad fro. the Bridgewater .ite by 

certain Sett~~ Partie. pur.uant to an Adaini.trative Order by 

Con.ent, .0. (-88-1020, 

(v) Liabilitypur.uant to CERCLA to the United state. 

for d ... ge. to natural r .. ource. within ROAA'. truste •• bip with 

respect to the Bridgewater, Plyaouth and .... bua .i te., and 
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(vi) Liability pur.uant to CERCLA to the Appropriate 

State for damages to natural re.ource. within the co-tru.teeship 

of NOAA and tbe Appropriat. stat. with r.spect to the 

Bridgewater, Plymouth and Na.bua ait ••• 

C. Liability Reopener. after Entry of the COnsent Decree. 

Subject to .ubparagraph 26.E, the united Stat •• and the states 

reserve the right to in.titute proceedings in this action or in a 

new action .eekinq to compel the Settling Parti.. to perform 

additional Respon.e Action. at one or aore of the Cannon. Site. 

or to reimbur.e the Unit.d stat.. and/or the stat.. for r •• ~n.e 

cost. in connection with the ait. or ait.. if, prior to 

certification of completion of the rem.dial action at the aite or 

.ft •• in accordance with Section 122(f) (3) of CERCLA: 

(i) Conditiona at th. ait. or ait.a, pr.viou.ly 

unknown to the united stat •• , are diacovered after the entry of 

thia Conaent =l)ecree, or 

(ii) Infomation i. nceivad after the entry of thi. 

Con.ent Decree, 

and the.e previou.ly unknown conditions or thi. infomation 

indicate. that the .e.pon.e Action at the .ite or .ita. i. not 

protective of buman health and the environaent. 
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D. Liability Reopeners aft.r Certification of the Remedy. 

Subject to subparagraph 26.£, the united state. and the Stat.s 

reserve the right to institute proceedings in this action or in a 

new action .eeking to compel Settling Parties to perform 

additional Response Actions at one or aore ot the cannons Sites 

or to reimburse the United States and/or the States tor response 

costs in· connection with the site or site. it, sub.equent to 

certification of c~mpletion of the Re.ponse Action at the site or 

sites in accordance with Section 122(t) (3) of CERCLA: 

(i) Conditions at the site or sites, previously 

unknown to the united State., are discovered after the ,. 
certification of completion, or 

(ii) Inforaation is received after the certification of 

completion, 

and th ......... previoualy unknown conditiona or thi. infomation 

indicat.. that the .e.pon.e Action at the .ite or .ite. i. not 

protective of buaan bealth and the environaent. 

B. Liability R.opener. If Re.pons. egst. at the Basbua sit. 

Exc •• d R.1.,s. Limit.. Tbe covenant. not to .ue with re.pect to 

th. Nashua .ite ahall be further defined aa followa: 

-
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(i) Notwithstanding any other provision of this 

Consent Decree, the United State. and New Hampshire agree not to 

i~stitute proceedings in this action or in a new action seeking 

to compel Settling Parties to perfora additional Response Actions 

at the Nashua site or to retabur.e the united States and/or New 

Hampshire for response costs in connection with the Nashua site 

unless and until the total response costs incurred after January 

1, 1988 by EPA and New Hampshire at or in connection with the 

site exceed $19.0 million. The United states and New Hampshire 

provide this covenant not to sue pursuant to section 122(f) (6) (B) 

of CERCLA based on the existence of exceptional circumstances in 

light of the .xtensive information known about Nashua site 

co~dition. and about the cost of r .. edial scenarios at the sit. 

and in consideration of the pr .. iua paid to the Unit.d Stat.s and 

N.w Hampshir. pursuant to .ubparagraphs 6.8 and 6.0 with r.sp.ct 

to unknown conditions and th. pr .. iua paid to th. Unit.d Stat.s 

and N.w aa.p~ir.-pursuant to .ubparagraph 6.C with r.spect to 

.xpendit...-__ that MY be incurred in exc.ss of th. $12.129 

exPected future co.ta at th •• a.hua .ite up to the $1'.0 .illion 

r.l .... liait. 

(ii) The additional reli.f authorized to be .ought by 

the United Stat •• and New Reapshir. under thi. subparagraph 26.£ 

... ;,.... Nashua .ite .hall be li.ited to perforaanc. of those 
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Response Actions after the $19.0 .illion threshold bas been 

reached or reimbursement of those response costs in exce.s of the I 
$19.0 .illion thresbold in ·total response costs set forth in 

subparaqraph 26.E. (i) ahove. This threshold will be deemed to 

have been exceeded if response costs in excess of $19.0 .illion 

have been incurred concerninq the Ifasbua site since January 1, 

1988, includinq indirect costs but not includinq interest, by ~e 

United states, or by New Hampshire, or by any person other than a 

Settlinq Party acting pursuant to court or administrative order 

without reqard to whether the Plaintiffs have been reiabur.ed for 

these costs from other Parties. If the united State. or Ifew 

Hampshire proposes to seek additional relief under this 

subparaqraph 26.E, the United state. and )few Hamp.hire shall 

prapare an accountinq of the respon.e costs incurred after 

January 1, 1988 in connection with the )fashua Site and shall 

submit said accountinq to the Settling Parties. The thre.hold 

shall be de .. ed to bave been exceeded under this .ubparaqraph 

unles. the S~ttlin9 Parties challenge .aid accountiDCJ within 

sixty (Iot ...... d.ay. of receipt. All .uch cballenge. uall be _de 

purauant to the diapute reaolution procedure a of paraqrapb 23. 

(iii) In the event that the thresbold of $11.0 .illion 

ia exceeded without the expenditure of .uaa at the )fasbua aite in 

reaponae to unknown condi tiona or intonation concemiftC) the 

Haahua .it- ~:!:".in the .. aning ot paraC)rapha 26.C or 26.D, the 



cannons BnqineerinC) case Consent Decree Page 60 

$700,000 premiums paid pursuant paragraph 6.8 and 6.D shall be 

applied to reduce the .. aunt of additional relief .ought against 

Settling Parties in any proceedings authorized pursuant to this 

.ubparagraph 26.E. 

F. Exclusions from the Coyenants lot to Sue. The covenants 

not to sue set forth above do not pertain to any .atters other 

than those expressly specified to be Covered Matters. The united 

States and the States reserve all rights against the Settling 

Partie. with re.pect to -all other .atters. 

G. Reservation of Right. to Undertake Respon.e Actions. 

Except as otherwi.e provided by thi. Con.ent Deere., the unit.d 

S~te. and the Stat.. r.tain all authority and r ••• rv. all right. 

to take any and all Re.pon •• Actions authorized by law. 

B. Settling ,.rti •• ' Re.erv.tion Af Right.. In any claia 

•••• rted by ~. O~it.d stat.. or the stat.. in thi. .ction or in 

• n.w .c3~,-, pur.uant to .ubparagr.ph 26.C, 26.D or 26.E of thi. 

paragr.ph, S.ttling P.rti .. r ••• rv. and retain th.ir right to 

•••• rt .11 d.f .... , vb.th.r factu.l, equitabl., or leg.l, to 

•• id cl.ia. ft. entry of tIli. Couent Decr.. ..11 not be 

con.tru.d to be an .cknovledg_.nt by any S.ttling Party th.t 

th.r. h.. been a r.l.... or thr .. tened rel.... at any of the 

C",",'" ~ sit •• or th.t -'ly such r.l •••• or thr •• t.n.d r.l •••• 



,. cannons Bnc)ineering case COnsent Decree Page 61 

constitutes an imminent and' aubstantial endangerment to the 

public bealth or welfare or the environaent. Additionally, the 

participation by any Settling Party in this Con •• nt Deere. .ball 

not be considered an admi •• ion of liability and .hall not be 

aemiasible in evidence again.t any Settling Party in this action 

orln:any other action. 

I. Covenants by Settling PArties with Respect to Federal 

Parties. The Settling Parties covenant not to aue the united 

States Navy, the United States Air Force, the United States 

. Department of Commerce, the United State. Postal Service and the 

United States Coast Guard for Covered Mattera. However, to the 

extent that the Settling Partie. expend .ore than $5,578,924 at 

th~ Bridgewater aite, $460,000 at the Plyaouth .ita, or 

$9,909,121 at the Londonderry .ite, in perforaance of ae.pon.e 

Actions after the effective date of thi. consent Dacree, the 

settling Partie. retain whatever right. they uy bave to .ue th. 

United statU.~.avy for contribution with re.pect to· .uch axce •• 

expen4i~ .. ',.oreover, to the extent that the United state. 

and/or the Appropriate State brinv an action or otherwi.e .eek to 

recover re.ponse co.ta froa Settling Parti.. pursuant to . 
paragraph 26 of thi. Consent Dacree, the .ettliftCJ Partie. retain 

whatever right. they uy bave to obtain contribution fro. the 

united State •• avy for any .. ount. recovered by the United state. 

t 
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J. Covenants with Re.pect to John Tinkham! Except as 

.pecifically provided in .ubparagraph. 26.C, 26.D and 26.E of 

this paragraph, in consideration of payaent. which bave been aade 

and will be aade by Utica Mutual Insurance Company, and except as 

otherwise provided in this Consent Decree, the United State., the 

Commonwealth, and New Hampshire covenant not to .ue John Tinkham 

for Covered Matters: provided however that this covenant i. 

coextensive with John Tinkham'. right to reimbur.ement under 

insurance policies which were i.sued by the Utica Mutual 

Insurance Company and numbered 77-336902AAB, 78-336902AAB, 79-

336902AAB, and 80-336902AAB and the United States, the 

Commonweal th .nd New H.mpshire re.erve .11 cl.ims .gainst John 

Til1kham not cov.red or not fully reiabur.able under the above 

polici.s. Notwithst.nding the ter.s of thi •• ubp.r.gr.ph, this 

coven.nt not to .ue doe. not, .nd .h.ll not be con.trued to, 

liait, vaive or oth.rwi •• r.l •••• any cl.ia ag.inst John Tinkham 

to th. extent_~ that .ucb cl.1aa .. y be r.bbur.abl. to any extent 

under 1-.'~c. pollci.. namiftCJ John Tinkham a. insured other 

tIi.n the afor ... ntioned policie. i •• ued by utica JlUtual Insur.nce 

eomp.ny. 

27. CONTRIBUTION PROTECTION. It I. tbe intention and 

under.t.nding of the Partie. to thi. Con.ent Deere. th.t the 

protection fro. ~~~_~J~tion cl.i.. ~~~ ~rovided by section 
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113 (b) (2) of CERCLA applies to any claim for Covered Matters with 

respect to the cannons Sites that i. a •• erted or .ay be asserted i 
by a party not a .ignatory to. this Con.ent Decree against a 

Settling Party. The united State. and the State. expre •• ly find 

that the .ettlement reached with the Settling Partie. va. at 

ara '. lenqt.h and i. in good faith, i. a fair .ettl_ent of the 

liability of the Settling Parties, and i. in the public interest. 

The Cash Payment and other consideration provided by Settling 

Parties pursuant to thi. Consent Decree .hall reduce the 

potential liability of the other potentially re.pon.ible partie. 

with respect to the Cannons Sites. In consideration thereof, it 

i. the intention of the Parti.. to thi. Consent Decree to bar 

without limitation any and all contribution claias for Covered 

Ma~ter. again.t Settling Partie. a •• erted by partie. who are not 

.ignatorie. to thi. Decr.e. It i. further the intention of the 

Parties in this Con.ent Deere. to bar all contribution clatas for 

Cover.d Kett.r •• CJainst .ny S.ttling Party •••• rted by anoth.r 

S.ttling P.ril' p~ided, bow.v.r, that (.) any S.ttling Party 

.hall ~_~. ri9bt to •••• rt claias .CJainat anoth.r S.ttling 

Party with rupect to liabilitiu ari.inc) in connection with the 

cannona Sit.. wher. .uch cl.iaa .r. ba.ed on • contractual right 

of Indeanification, or (b) any S.ttlinCJ Party ahall bav. the 

riCJht to •••• rt .gain.t anoth.r S.ttlinv P.rty contribution 

and/or co .. on law indemnification cl.i .. with rupect to volua •• , 

up to the Dount of .uch v"\'~· _, of .. t.ri.l- "!: _ .lbich tho •• 
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Parties .re li.t.d jointly in Appendix H, hereto, or listed in 

Appendix I, h.reto. Settling Partie. further retain and re.erve 

the right to •••• rt cia ilia .gain.t other Settling Parti.. wi th 

r.spect to .ny .gr .... nts relating to the perforaanc. of their 

obligation. under this Cons.nt Deer ••• 

28. COVENANTS BY SETtLING PARTIES. The Settling Parties hereby 

covenant not to .ue the United State. or the States for .ny 

claims related to or ari.ing from the Response Actions .t the 

Cannon. Sit.s or this Consent Deer •• , including .ny dir.ct or 

indirect claim for reimburs .. ent frOID the Hazardous Substance 

Superfund e.tablish.d pursuant to S.ction 221 of CERCLA, 42 

U.S.C. I 96111 provided, how.v.r, that nothing in thi. paragraph 

.~ll b. constru.d to bar, ltait, or oth.rwi •• tapair in .ny way 

S.ttling Party'. rights to .nforc. the provisions of thi. Cons.nt 

Decr.e against the Plaintiff.. Ifothing in thi. Con •• nt Deer •• 

• hall b. d .... d to constitut. pr.authorization of a clata within 

the .eaning ~~ S.ction 111 of CERCLl, 42 U.S.C. I 9611, or 40 

C.F.R. I 300.2~(d). -- .... 

21. 'celSS TO INlORMATIOH. 

A. Proyi,ion ot Intonation by settling Part i., • '!'he 

S.ttling Parti.. .hall provide EPA and/or the Stata, , upon 

r.que.t, all non-privileg.d dOCUJl.""~ ..• .1 infonaation vf ..... in 
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their possession and/or knowledge or that of their contractors or 

agent. relating to activities at the cannons Sites or to the 

implementation of this consent Decree, including ."pling, 

analysis, chain of custody records, aanifest., trucking 1095, 

receipts, reports, ... ple traffic routillCJ, correspondence, or 

other documents or inforaation related to r .. edial activities. 

B. AVailability of Pata to EPA and the St.ates. Settling 

Parties .hall submit to EPA and the Appropriate State the 

validated results of all s .. pling and/or test. generated by 

Settling Parties, by the Contractor, or on Settling Partie.' 

behalf, in the course of implementing this Consent Decree, in its 

Progress Reports or other Report. a. described in the Site RO/RA 

pr.ns for the Londonderry or Bridgewater .ite. or in the Plymouth 

Site Removal Plan or in thi. Consent Decree, or within ten (10) 

busine.. days after .uch re.ults have been received by the 

Settling partie., whichever co.e. first. with re.pect to the 

Plymouth .it., the Settlill9 Partie. shall .ake available for 

inapect1_~ .... and copying' by the Plpouth owners the data de.cribed 

in thi. IlUbparaCJraph. 

c. Availability Df Qatato Settling 'arti ••• BPA shall 

provide to Settling Partie. the validated re.ults of all .a.pling 

and/or te.t. generated by or on behalf of EPA conceming the 

Reapon.e Action at the N •• hua .ite within thirtv ~30) bu.ine •• 
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days after such results have been received by EPA. Purtheraore, 

EPA shall provide to Settling Parties any non-privileged report, 

study, or .nalysis concerning the response .ction .t the Nashua 

site, or .ny part or aspect thereof, including without liaitation 

.ny study or .nalysis with r.spect to the .ffectiveness of the 

slurry wall .nd the treataent facility .t the Nashua aite; auch 

report, atudy, or analysis sball be provided to Settling Parties 

within thirty (30) business days aft.r it has been received by 

EPA. 

30. LIABILITY OF RESPONSE ACTION CONTRACTORS. Th. liability of 

the Response Action contractor to th. Unit.d states aball be .s 

provided in section. 11'(a), 11'(b) and 119(e) of CERCLA and any 

sfllilar proviaion. pur.uant to Ma •• achu •• tts or H.w Hampshire 

.tatute, inclUding without liaitation, K.G.L. c. 21E. 

31. CQNFlQENTIAtJTY AIfI) PRmLEGB CLAIMS. Settling P.rtiea .ay 

•••• rt. confidenti.lity elata, if .ppropriat.,eov.ring .11 or 
. 

part of "t:Iia .·inforaation requ •• ted by thi. COnsent Deer_pur.uant 

to 40 C.P.R. 2.203(b). Such an •••• rtion ahall be .dequately 

.ub.tanti.ted when the •••• rtion i. ..d •• R.ither analytical 
. 

data nor .ny inforaation .peeified in S.ction 104 (.) (7) (P) of 

CERCLA .hall be elata.d •• confid.nti.l or privileved by the 

S.ttling Parti... Inforaation det.rained to be confid.ntial by 

EPA .hall be .fford.d the protection .pecified by 40 C.P.- ~.rt 



• • • 
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2, Subpart B, and in Section 104 fe) (7) of CERCLA. If no such 

claim accompanies the information wben it is submitted to EPA, it 

may be .ade available to the public by EPA without further notice 

to Settling Parties. 

32. RECORD PRESERVATION. Settling Parties shall preserve, 

during the pendency of this consent Deere., and for a period. of 

not less than six (6) years after completing the work required by 

this Consent Decr~e, all non-privileged records and document. in 

their possession or in the possession of their Response Action 

Contractors which relate in any way to the performance of any 

Response Action pursuant to this Consent Decree, irrespective of 

any document retention policy to th. contrary. Notwithstanding 

t1fe generality of the foregoing, at appropriate .tages of the 

Respon.. Action after compl.tion of .ppropri.te ph.... of work .t 

a .ite, Settling P.rties .. y request in vritinCJ perai •• ion to 

destroy .ny r.cord. or docuaent. rel.ting to •• id Re.pon.e 

Action. fti'-."r.qu •• t, which .h.ll d •• cribe in d.tail the r.cord. 

or d~ .abj.ct to the reque.t, ahall be .ccoapanied by • 

copy of tIli. COnsent Deer.. and ahall be sent by certified .. il 

return receipt r.qu •• ted to the following addraa.: 

Region.l coun •• l 
u. s. Environa.ntal Protection A9ency, Re9ion I 
JFK F.d.r.l Buildin9, Rooa 2203 
Boston, Ma •• achu.ett. 02203 
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A copy of the request shall also be sent to the United state. 

Department of Justice and the Appropriate State. Wi thin sixty 

(60) days of receipt of a request by Settling Parties to de.troy 

a~y or all such records or dOCWlents, EPA will notify Settling 

Partie. whether such request has been granted or denied. If EPA 

denies such reque.t, Settling Parties shall .ake available to EPA 

such records and dOCUllents or copies of any such records and 

document. and all obligations of Settling Parties pursuant to 

this consent Decree wi th respect to the pre.ervation of those 

particular records or document. sball cea.e. 

33 • NOTICES. Whenever, under the terms of this Consent Decree, 

written notice is required to be given, or a report or other 

ddbument is required to be sent by one Party to another, it sball 

be directed to the individuals specified below, unlesa thoa. 

individual. or their succe.sors give notice to the other Parties 

in writing. written notice to the individuals listed below shall 

constitut. ~~o.p~et. satisfaction of any writt.n notice 

requir~ of the COnsent Decr.e with respect to the United 

states, .PA, th. Stat.s, and the Settlin9 Parti .. , respectively. 

AI to the unit., 'qtes: 

Chief, Bnvironaental Bnforceaent section 
Land and Natural Resources Division 
Department of Justice 
10th' .. nnsylvania Avenue, M.W. 
Waahington, D.C. 20530 

and 
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Director, Waste Management Division 
United states Environmental Protection Agency, Reqion I 
JFK Federal Buildinq 
Boston, MA 02203 

As to EPA: 

The EPA Coordinator 

As to the COmmonwealth: 

The Commonwealth Coordinator 

As to New Hampshire: 

The New Hampshire Coordinator 

As to the Settling Parties: 

The Settlinq Parties' Coordinator 

As to the Plymouth OWners: 

Michael A. Brown, Esquire 
Schmeltzer, Aptaker , Sheppard, P.C. 
labO Massachusetts Avenue, H.W., suite 500 
Washinqton, D.C. 20036, (202) 828-1000 

Paqe 69 

34. CREDIT lOR PREVIOUS RESPONSE ACTIOHS BY SETTLING PARTIES. 

Pursuant to AdJlinistrative Conaent Orders entered into be BPA and 

certain of the Settling Parties with respect to the Bridgewater . 
and LondOiderry .ite., BPA is Oblivated to credit that group of 

SettlinCJ Parti .. with certain 8U118. BrA acknovleclg .. that 

Settling Parties bave not previously received credit for Approved 

Conaent Order Costa pursuant to those AdIIini.trative Conaent 

Order.. Pur.uant to the Adaini.trative Order by Con.ent, u. s. 

BPA Docket Ho. 1-88-1020, entered into between BPA and certain 

settling Partie. in relation to the Bridgewater .ite, the .. ount 

.~ 
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of oversight cost. due to EPA and the Co_onwealth fro. the 

Settling Parties pursuant to paragraph 7. B shall be further 

reduced by the amount., and in accordanc. with the proc.dures, 

sp.cifi.d in the cr.dit provisions s.t forth in paragraph 41 of 

that Ord.r. Pursuant to the Administrativ. Order by Consent, 

U.S. EPA Dock.t No. 1-87-1100, ent.r.d into between EPA and 

certain Settling Parties in relation to the Londonderry site, the 

amount of ov.rsight costs due to EPA and New Rampshir. from the 

Settling Parti.s pursuant to paragraph 7.B shall be further 

reduced by the amounts,· and in accordance with the procedure., 

specified in the credit pr~visions set forth in paragraph 39 of 

that Order. 

3~ SEPARATE DOCUMENTS. This consent Decre ... y be .xecut.d in 

two or aor. count.rparts, each of which shall be d .... d an 

original, but all of which together shall constitute one and the 

sam. instruaent. 

36. Imc;Tm. MD DRMIHATION DATIS. 
-~ .... 

A. Iftac1;iu Qat. « '!'he effective date of thi. Consent 

Decree .ball be d ... ed to be the date upon which thi. Con.ent 

Decree 1. entered by the court. 

-. 
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B. Termination of the consent Decree. Except as necessary 

to enforce the operation and aaintenance requirements under this 

consent Decree, this Consent Decree shall terainate upon 

certification of the Re.ponse Actions at all of the cannons Sites 

at which the SettlinCJ Partie. have undertaken .espons. Actions, 

which certification shall be .. de pur.uant to paragraphs 6 and 21 

or determined by the Court. Termination of this Consent Decree 

shall not affect the Covenants Hot to Sue, includinCJ the 

provisions relating to reopening of this .atter contained in 

subparagraphs 26.C, 26.D and 26.E, and. ahall not affect any 

continuing obligation of the Settling Partie. relating to post

remedy monitoring and maintenance at any of the Cannons sites. 

3~. RETENTION OF JURISDICTION. Tbi. Court .hall retain 

jurisdiction for the purpose of enabling any of the Parties to 

apply to the Court at any tiae for .uch further order, direction, 

and relief a. aay be necessary or appropriate for the 

construction :: ~r aodification of thi. Conaent Decree, or to 

effectuate or'~enforce coapliance with ita teras, or to r .. olve 
-~ ..... 

di_put •• iD accordanc. with paraC)raph 23 b.reof. 

38. MODIFlc;ATIOJI. Except a. otherwi •• expres.ly provided in 

this Con •• nt Decree, no aat.rial aodification .hall be aade to 

this Con.ent Decree without written notification to and written 

2pproval of the S.·tlin9 Partie., the Plaintiff., and the Court. 

. ~ 
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The notification required by this paragraph .hall .et forth the 

nature of and reasons for the requested aodification. No oral 

modification of this Con.ent Decree .hall be effective. 

Modifications that do not .. terially affect this Con.ent Decree 

may be made upon the written consent of all Partie. affected by 

the modifications. Nothing berein .hall be deemed to alter the 

Court's power to .upervise or modify this consent Decree. 

39. puBLIC COMMENT. Final approval and entry of this Con.ent 

Decree are subject to the requirements of Section 122 (d) (2) of 

CERCLA, 42 U.S.C. I 9622(d) (2), and 28 C.F.R. I 50.7. 

40. SIGNATORIES • 
• 
• 

A. Authority of Signatorie., 

representative of the Partie. to thi.· Con.ent Decree certifie. 

that be or ,~e i, fully authorized to enter into the teras and 

conditiona of'~i. Conaent Decree and to execute and legally bind . 
,uch party"to tIli, docuaent. 

B. 'enice· of Procel" Bach SettliftCJ Party aball identify, 

on the attached ,iCJll8ture pave, the ~ and ad4re'l of an agent 

who i, authorized to accept ,ervice of proce.. by .. il on behalf 

of that· Party with re,pact to all .. tter. ari.in9 under thi. 

Con.e"~ -2cree. By lIignin9 thi' Con.ent Decree, e.ch Settlin9 

.. ~ 
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Party acknowledges .ervice of process of the complaints berein 

and waive. all objection. to .ervice of proce.. of the ~. 

complaints. The Settling Partie. bereby agree to accept .ervice 

in that aanner and to waive the foraal .ervice requir .. ents .et 

forth in Rule " of the Federal Rule. of Civil Procedure, 

including .ervice of a .u.aon., and any applicable local rule. of 

this Court. 

DATED THIS ________ DAY OF ____________ , 1988 

united States Di.trict Judge 

THE UNDERSIGNED PARTIES enter into this Con.ent Dacre. relating 

to the Cannons sit.. and .ubmit it to the Court that it aay be 

approved and ent.red. 

-- ..... 
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Date: _
-__ -~_n_'-_. _.",_.r,_,_,, __ THByE: ~S~ES ~ICA 
JU I ' ... ~iJ.:, '~dr' \ ..... _ _""v 

Roger J. Marzulla 
Assistant Attorney General 
Land and Natural Resources Division 
u.S. Department of Justice 
Washington, D.C. 20530 

Date: ~ R~ /98$ By: C/ David Hird, Attorney 
Environmental Enforcement Section 
Land and Natural Resources Division 
u.S. Department of Justice 
Washington, D.C. 20530 

Date: 

Date: ~I 2.5, 1~17<{ By: I . 

Date: 

Edward E. Reich, 1V:ting Deputy lA 
Assistant Administra~o~ for 

Enforcement and Compliance 
Monitoring 

u.S. EPA 
Washington, D.C. 20460 

a j df::(:)c:£ t7 
Michael R. Deland ~ ___ 
Regional Administrator 
u.s. EPA, Region I 

~ 
E. Michael Thomas 
Senior Assistant Regional Counsel 
u.S. EPA, Region I 
Boston, MA 02203 

i 
~ 

I 
t 

.' 
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Date: .f7 ~~ .If!!' 7 

Date: :r~ oz,t, (986 

THE STATE OF NEW HAMPSHIRE 

BY:~£~~ 
Ste e E. Merrill 
Attorney General 

By:CO~N~3301 
GeorqeD naBiSbee 
Senior Assistant Attorney General 
Concord, New Hampshire 03301 
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SettLing Party 
============== 

EASTHAM FIRE DEPT. 
EASTON, MA, TO~N OF 
EATON, CHARLES A. CO. 
ELECTRIC SE~ER CLEANING CO., INC. 
ELECTRONICS CORP. OF AMERICA 
ENGELHARD CORP. AND SALOMON INC. 
ESSEX GROUP CO., THE 
EXXON CO. GROUP 
FALMOUTH GROUP 
FARM CREDIT SERVICE 
FEDERAL PRODUCTS CORPORATION 
FIRST NATIONAL BANK 
FOSTER GRANT CORP~ 

FOSTER MILLER ASSOCIATES 
FRIONOR KITCHENS, INC. 
GAF CORP. 
GENERAL MOTORS CORP. GROUP 
GENERAL POLYMER, INC. 
GENERAL PRINTING INK CO. 
GENERAL TIRE & RUBBER - BOLTA PRODUCTS 
GLEN OIL 
GLOBE #12 BARGE - VESSEL 
GLOBE MANUFACTURING CO. 
GOODYEAR TIRE & RUBBER CO. 
GRAPHIC ARTS FINISHERS, INC. 
GRAVEL Y TRACTOR 
GRAY TEXTILE CORP. 
GREAT A & P TEA CO.-STORE#179 ORLEANS,MA 
GREAT AMERICAN CHEMICAL CORP. 
GTE SYLVANIA INC. 
GULF OIL CO., EAST PROVIDENCE, R.I. 
HANCOCK PAINT & VARNISH CO. 
HARRIS CORP., NASHUA, N.H. 
HARRIS GRAPHICS CORP. 
HARTFORD-UNIVERSAL BALL CO. 
HARWICH SCHOOL DEPT. 
HATHAWAY OIL CO. 
HAVERHILL GAS COMPANY 
HERMET ITE CORP. 
HIGH VOLTAGE ENGINEERING 
HILSINGER CORP. 
HOLLINGSWORTH & VOSE 
HORNIG, OSCAR H. 
HULL PUBLIC SCHOOLS 
HY-LINE HARBOR TOURS 

Cannons Engineering Case 
De Mini.is Consent Order 

COLUMN 1 

TotaL Payment 
Required from 
SettLing Party 
============== 

$5,925.13 
$3,651.70 
$5,736.18 
$1,280.04 

$35,299.16 
$228,060.21 

$5,457.56 
$11,444.52 
$23,406.17 
$1,287.92 
$1,280.04 
$1,007.46 

$158,812.45 
$15,291.48 

$704.00 
$187,913.22 
$393,344.93 

$5,739.60 
$487,805.29 

$3,180.43 
$1,587.92 
$7,412.00 

$181,562.45 
$35,299.16 
$5,960.32 

$760.01 
$6,803.40 

$593.10 
$14,274.00 
$47,305.91 
$34,680.82 
$13,269.55 
$15,551.26 
$32,647.38 
$15,596.97 
$3,109.16 
$1,965.50 

$158,376.00 
$559,712.52 

$22,871.84 
$578.79 

$21,041.23 
$736.37 

$2,075.85 
$3,409.16 

COLUMN 2 

Base 
SettLement 

Charge 
========== 

$1,560 
$500 
$750 
$500 

$1,000 
$1,000 
$1,300 

$500 
$1,300 

$500 
$500 
$550 

$1,300 
$1,000 

$600 
$1,000 
$1,000 

$250 
$1,300 

$550 
$800 
$550 

$1,000 
$1,000 

$500 
$500 
$500 
$250 
$550 

$1,000 
$800 

$1,300 
$1,000 

$500 
$1,050 

$250 
$250 
$550 

$1,000 
$1,000 

$500 
$500 
$500 
$500 
$550 

COLUMN 3 

VoLumetric 
Share of 

Cost Basis 
============ 

$2,728.20 
$1,969.81 
$3,116.36 

$487.52 
$21,436.97 

$141,912.63 
$2,598.47 
$6,840.33 

$13,816.36 
$492.45 
$487.52 
$285.91 

$98,445.28 
$8,932.18 

$65.00 
$116,820.76 
$245,215.58 

$3,431.00 
$304,065.80 

$1,644.02 
$492.45 

$4,288.75 
$112,851.53 
$21,436.97 
$3,412.70 

$162.50 
$3,939.63 

$214.43 
$8,577 .50 

$28,941.19 
$21,175.51 
$7,480.96 
$9,094.53 

$20,092.11 
$9,091.86 
$1,786.97 
$1,072.18 

$98,641.25 
$349,195.32 

$13,669.90 
$49.24 

$12,838.27 
$147.73 
$984.90 

$1,786.97 

COLUMN 4 

Sett Lement 
Premium 

============ 

$1,636.92 
$ 1,181.88 
$1,869.81 

$292.51 
$12,862.18 
$85,147.57 
$1,559.08 
$4,104.19 
$8,289.81 

$295.47 
$292.51 
$171.55 

$59,067.17 
$5,359.30 

$39.00 
$70,092.46 

$147,129.34 
$2,058.60 

$182,439.48 
$986.41 
$295.47 

$2,573.25 
$67,710.92 
$12,862.18 

$2,047.62 
$97.50 

$2,363.77 
$128.66 

$5,146.50 
$17,364.71 
$12,705.30 
$4,488.58 
$5,456.72 

$12,055.26 
$5,455.11 
$1,072.18 

$643.31 
$59,184.75 

$209,517.19 
$8,201.94 

$29.54 
$7,702.96 

$88.64 
$590.94 

$1,072.18 
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